NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 21246
THIRD DIVISION Docket Nunber CL-21058

Joseph A Sickles, Referee

(Brotherhood of Railway, Airline and Steamship O erks,
( Freight Handlers, Express and Station Employes
PARTI ES 1o DI SPUTE: ( . o .
(Mssouri Pacific Railroad Conpany

STATEMENT OF CLAIM: %g;)m o;] the System committee Of the Brotherhood (GL-
that:

1 Carrier violated the Cerks'" Agreement when it arbitrarily and
capriciously refused to assign M. J. E Wlliamto the position of Investi=
gator-Senior #503, (Carrier's File 280-757).

2. Carrier shall now be required to assign M. J. E Wllians to
| nvestigator-Senior position $503 and conpensate himfor eight ¢8) hours at
Investigator-Senior rate of pay each day beginning Septenber 12, 1973, and
each work day thereafter until the violation is corrected. Claimis in ad-
dition to any other conpensation received by M. WIIians.

CPINON OF BOARD:  A'Senior-Investigator' position was bulletinedinthe
Freight Caim Department, which required:

"10. Major Duties To be responsible for the investigation
and settlement with claimants and the distribution thereof
between carriers om various types and classes of frei ?ht | 0ss
and damage cl ains. To perform such other simlar or [ower
rated duties as my be assigned, properly coming within the
rate of pay. Experience as |westiffator-Junior is required.
Awitten teat IS required.* (underscoring suppli ed)

Caimnt, a Station Accountant in the Freight Office (an office
totally separate fromthe Freight Claims Dept.) with three years seniority,
applied for the position, however, it was assigned to a "new employe".

The Carrier asserts that under Rules 4 and 6 of the Agreement,
Claimant’s "fitnessand abi lity" wereinsufficient.

Rules 4 and 6 state in pertinent part:

"MILE 4. PROMOTION BASI S

(a) Enpl oyee covered by these rules shall be in line for
pronotion. Pronotion, assignments and di spl acenents under
these rules shal|l be based on seniority, fitness and ability;
fitness and ability being sufficient, seniority shall prevail.

NOTE 1: The word 'Sufficient" is intended to nore clearly
establish the prior rights of the senior of two o nore employes
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of the same seniority district having adequate fitness and
ability for the positiom Or vacancy sought in the exercise

of seniority."
"RULE 6. VACANCLES AND NEW POSI TI ONS

* * % % % * *

(d) Employes filing applications for positions bulletined

on other districts or om other rosters will, if they possess
sufficient fitness and ability, be given preference over non«
employes,"

Carrier based its %udgnent on the Claimant's witten test score of 24-259

~ (passing 75% and his experience with the Carrier during the three years of
employment, Carrier maintains that Caimnt's experience was in no Way re-
lated to the "Investigator-Junior" experience required by the bulletin to
perform sufficiently in the Senior Investigator position.

It is not disguted that the Carrier has the right to determne the
employe's fitness and ability (see for exanple Awards6028, 4485, 15002,
20658, and 15493). O ai mant maintdins, however, that Carrier's denial of
his application was arbitrary and capricious, because he nmeets the stated

requir-ts:

"Q Wen and where did you acquire the qualification and
fitness to performthe duties of investigator-semior in the

freight claims office?

A | feel that 3 years of railroad experience woul d enable me

to at least learn with the background previously acquired to

work the [ob although | do not have anv freignht clalmexperience
at the present time. Also [ mght add that working as a station
accountant T understand that part of the work as a station accoun-
tant also is connected with freight claimwork such as os&ps which
are Prag;ically the basis for sone freight claims, (underscoring
suppl ied).’

Nor eover, acggrding to the Organization, under Rule 7 the employe i S guaran-
teed the right to denonstrate his ability:

"fULE 7. FAl LURE TO QUALIFY
x K OE K Ak K
* Kk k Kk Kk Kk K

(b)Employes Who have been awarded bul | etined positiona, or
employes Whose exerci se of seniority over junior employea has
been approved, will be allowed 30 cal endar days in which to
qual ify, except as provided for in Section (d) of this Rule.

* * % % *x * *

* k k kk k%
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(e) Enpl oyer will be given full cooperation of department
heads and others in their efforts to qualify."

Based on Rule 7, the Organization alleges the COaimnt should be given the
opportunity to denonstrate hi s eompetencies. But, Carrier notes that said
rule i S only applicable when.a position has bean assigned = and thus is not
material to the instant case. This Board is not enpowered to change or alter
Agreements and therefore we are inclined to concur with Carrier's assertion
that it need notal | ow a 30-day "trial period" for enployee who have not been
previously assigned.

The Organization maintains further that the test which the Carrier
asserts the Claimant failed, is not a valid consideration as the Carrier re-
fused to disclose the contents of the test. Numerous Awards citedinthis
~ case support the Carrier's right to admnister a "reasonabl e test".

Award 5025 states in pertinent part:

"rhig Division of the Board has |ong recognized, that in the
absence of anythin% in the agreenent to the contrary, reasonable
tests may be used by the Carrier to assist it in determning the
fitness of an applicant. (See Awards 4918, 5006.)"

(A'so see Awards 1593, 19144 and many others.) However the authoritK cited
indicates that there nust be grounds on which the Board can establish the test
as reasonable. The Carrier has refused to provide the test, As a result, we
have no valid basis for consideration of the test in the instant case, and in
aCCO{dance with our Award 20658, we may not rest our conclusion solely on test
results.

W feel that Carrier erred when it refused to provide the test, so
that it could be properly assessed. But, that does not dispose of the dispute
Once we elimnate fromconsideration the test score - as we do in this case =
we nust consider the remainder of the record to ascertain if Carrier has sup-
ported its decision.

Award 20658 and others (see 19660 and 15494) hol d:

n, ..when a Carrier makes a deternmination that an employe i S not
qual Ified. the burden shifts to the employe t0 denmonstrate to
the contra-. Accordingly, a close scrutinyof the record, as
handl ed on the property, i S appronriate to deternine if O ai mant
has sati sfiedthe above stated burden. (underscoring supplied)”

The Gaimnt testified that he had sufficient compentency to |earn the duties
of the Senior Investigator:

"Q M. williams have you ever been assigned to any job in
the Freight Caim Ofice?

A Noair.
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Q Ae Xou fully famliar with the job duties and require-
ments of en investigator-senior?

A Nosir, | amnot. Usually a person who had mewer working
inthe freight claims couldn't possi blz have, but | feel |ike
to do have the ability to learn to work the job.

h ok h k ok kR

Q When yOU Made apJJ| ication for the job of Investigator=
Senior, No. 503, did you understand the major duties of this job?

A. | understood that there would be a period of time in which to
learn or qualify if awarded the job. No sir, | was not aware of
the general duties of the job..

* k k ok k kK

Q Do you feel that given eBm tine and cooperation that you can
learn the job that you bid on in the freight clainms department?

A. Yea sir."

We are m ndful of the Organization's reliance UPON gustaining Anar d
20561, Al though we do not have before us the docket in that dispute, The
Award shows that the factual circumstances there were significantly different
than those presented in this dispute..

After a thorough and extensive review of the conplete record devel oped
on the property and the argunents of the parties,we are unable to find that
Claimant has presented to us a sufficient show ng to support his contention that
he was qualified to hold the position for which he applied. Accordingly this
claimis dismssed for failure to meet the burden of proof.

FINDINGS: The Third Bivision Of the Adjustment Board, upon the whol e record
and al| the evidence, finds and hol ds:

That the parties waived oral hearing;

~ That the Carrier and the Employes i nvol ved in thir dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and
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That the O aim be dism ssed.

AWARD

C ai m di sm ssed.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: * ’
ecutive Secretary

Dated at Chicago, Illinois, this 28th  day of Septenber 1976.




