NATIORAL RAILROAD ADJUSTMENT BOARD
. Awar d Number 21249
THIRD DIVISION Docket Number MV 2| . 329

Walter C. Wallace, Referee
(Brotherhood of Maintenance of \My Employes

PARTIES TO DISPUTE: (
(Term nal Railroad Association of St. Louis

STATEMENT OF CLAIM  Caimof the System Committee of the Brotherhood that:

(1) The suspension O ninety (90) days i nposed upon hack Fore-
man Leonard Allen forallegedly "engaging in an altercation with TRRA
Switchman E. Mock" was wit hout just and sufficient cause, on the basis of
unprov;:n charge6 and in viol ation of the Agreement (Carrier's File Q13-
293-13).

(2) The charge against Track Foreman Leonard Allen be stricken
from his record and he be conmpensated for all nonetary loss suffered, al |
in accordance with Rule 24(d).

OPIRIOR OF BCARD: This cl ai m arises out of an incident involving

Switchman Mock and the Claimant Allen, a track fore-
man, wherein claimant was al | eged to have engaged in au altercation with
Mock without just and sufficient cause, The claimant, al ong with Switch-
man Mock was suspended from servi ce pending ahearing which was held on
June 28, 197k. As a consequence of such hearing both were hel d responsible
for engaging in an altercation and each was suspended from service for
ninety days. Mck had been charged also with violating Rule G but no
finding had been made in that connection.

The facts involved here require analysis. Apparently Mck ad-
dressed some offensive remark6 to claimant who was passing by. d ai mant
ignored the remark6 and went about hi6 business, Shortly thereafter he
returned and inquired about the whereabouts of the man who made these
remarks, Mck came out of the shanty and thereafter there is sone conflict
a6 to the facts. Thereis evi dence that C ai nant addressed certain pro-
vocative remark6 to Mockwhich, if stated, were calculated to gain a
reaction. Caimant states he renoved hi6 jaeket and radio and placed them
aside while the two argued face to face. Thereafter, Mdck drew apocket
kni fe and gave the appearance of threatening claimant with it. The latter
wrapped hi 6 jacket around hi6 arm and began swinging the radi o asa nean6
of defendi ng himself, There is evidence that Mdck had the odor of al cohol
on his breath. The dispute was stopped before injury occurred.

It 418 the contention ofthe Brotherhood that claimant did no more
than defend himself fromaknife attack by someone under the influence of
liquor. W do not agree. There is anple evidence here to justify the
Carrier's conclusion t hat claimant engaged i n an altercation W t hout just
and sufficient cause. On their firat encounter clainmant did the right
thing by ignoring the remarks of Mck. Wen claimant returned to seek out
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Mock he denonstrated by thought, word and deed that he was ready f or some
physical resolutionr of their differences.

When asked hi 6 purpose in returning to the service building,
cl ai mant answered:

"l cone back to the serviee building a6 | previously
Stated to findout who this person was and what was

hi6 problemand to | et him know that |' m nobody to be
playing with like that and talking to ne in that man-
nerlike they're trash and | didn't appreciate that."

The testimony of Switchman Mooshegian cl early I ndicate6 that
claimant made a provocative statenent concerning Mck's w fe which coul d
be cal cul ated as achallenge. C ai mant's version of this statenment is
materially different. Going further, claimant's acti on6 should be con-
6idered: he returned to the service bullding where he engaged im aface
to face, name-calling session with Mck, then he renoved his j acket and
pl aced it asi de along with hi 6 radio. Al|l this tends to give credence
to the viewthat claimant was engaging in an altercati on with Mock.
There was ho findi ng of aviolating of Rule G against Mock but t here is
evi dence enough to I ndicate that al cohol wasafactor im Mock' 6 behavi or.
Wefail to see how this helps claimant. |n our view, it fortifies the
belief that claimant acted properly on their f£irst encounter by ignoring
the remark6 rather than seek him ocut and, in effect, challenge him as it
appear6 he did in the second encounter. Im any event, all of this oc-
curred before Mock palled out a knife and menaced claimant.

This hoard cannot substitute it 6 judgnent for that of the carrier
in discipline caseswhere t here 'is substantial evi dence that t he offense
charged was in fact coomitted. Weconcludeherethat the carrier nmet this
obligation in this cagse and it 6 conclusions must stand.

[t is claimed before t he hoard t hat the discipline i nposed
agai nst the claimant was unjust and the claimant was deni ed a fair and
impartial investigation insofar 66 t he assessment (f Adiscipline against
Mock failed to Include a violation of Rule G. We are not persuaded that
this was an omission, i nadvertent or otherwise, and we must concl ude t hat
the alleged violation of Rule G waa not substantiated. AG aconsequence
both Mock and the claimant were guilty of the same offense and both re-
ceived t he same sugpension, ni nety days. We have no basis for overturning
this discipline and the Carrier'6 action6 here were neither arbitrary,
capri ci ous nor unreasonable.

One final guestion relate6 to the exclusion of witnesses urged
by M. Mck's representative. The witnesaes referred to were menber6 of
Mock' 6 crew and they were not witnesses to the altercation. It 16
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pointed out that claimant nmade no such objection at the hearing. W do
not believe this exelusion prejudiced claimant and the om ssion of these
witnesses is not a basis for setting aside this decision.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, find6 and hol ds:

That the parties waived Oral hearing;

That the Carrier and the Employes i nvol ved i n this dispute are
respectively Carrier and Employes withint he neani ng of the Railway Labor

Act, as approved June 21, 193u;

Thatthis Division of the Adjustment Board ha6 jurisdiction
over the dispute involved herein, and

That the agreenent wasnot viol ated.

A WA RD

d ai m deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD

By Order of Third D vi sion
e QU Hoeikoar

Executi ve Secretary

Dat ed at Chi cago, Illinois, this 28th day of Septenber 1976.



