
RATI(IIuLRAILRWD~TMWTBOARD
Award mmber 21262

TEIRDDIVISICaf Docket Rwsber CL-21062

Frederick B. Blackwell, Referee

(RrotberboodofRailway,Ai.?l3ne  and
f SteamsbID Clerks.  Freiaht Randlera.

Rxprer6 Ma Station &&yes
PARTIES TODISEUTR:

(The Chesapeake and Ohio Railway Cs

STATEMWI OF CLAIM: Clak of the System Comlttee of the'Rrotherhood,
GL-7738, tbat:

(a) The Clvrier violated terms or the Clerks' Agreement and
supplements thereto, and the Mediation Agreement of February 25, lg7'i,
when effective with the clorc of bu6ine66 Wedne~dhy,  July 28, 1971, it
improperly nbolisbed the position of Rate Clerk, A-401, rate $38.78 per
day, located in the Zo~AcfountiagBucew,Bi~,Virginiaunduthe
provirion6 of Article VII, Paragraph (a), of the February 25, lg'7l Agree-
ment;

(b) That the Carrier shallmwbe required to compenaateMr.
C. A. Martin,  who wa6 the Incumbent of hrltlon A-&l, the dif?uence
between the rate of pert of po6ition A-401, $38.78 per day, and the rate
ofBillClerk, A-@, $L&&pmdsy, for eachvork dqbeginuingwith
Thurnday, July 29, lg’& end contluuing until the d8y be was returned to
Rate Clerk Fbsition A-401;

(c) Theteach~loyewhowas  6uhcequently  displacedand/or  ad-
veraely affected as the result of the Uproper abolishment of Rate Clerk
?ositlonA-4Olbe so ccsspensatedfor -lo66 InearnIngs sustainedduring
the period Rmition A-401 was tmporarlly abolished;

(d) That a joint check of the Carrier's reca?da be mede to de-
t~the~l~iwolvad~ar~~~~~ectcdMther~tof
ClerkMartin's d.isplaceme& on the poritionof BIllClerk effectlmJuly 29,
1971.

OPImoR OF BOARD: The Carrier imued aJuly28,l~noticewhlch
abolished the Clalmant'a  poeitioa of Rate Clerk, A-401,

!&one Accounting Bueau, RI&m& Virginl8, at the clone of busiaesa that
day. The ma contendtbatmmh rtionwea violative oftheAgreement
as the Clairmmt was entitled to flvc days notice of the abolishment. The
Carrier saya that it6 action was proper became It.6 Rlctmmd operations
were sub,ject to emergency conditions within the mew of Article VII of
the Febxuazy 25, 1971 Mediation Agreement. The coadltions resulted, accord-
ing to the Carrier, from a 6electlve #trike by the OTU 6g8lnnt cleveral
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Carrier6 not including thi6 Csrrier; bovever, despite being omitted 8s a
strike target, the C8ZTier 68y6 that the strike imp8cted on it6 connecting
railroad6 to an extent which produced emergency condition6 at its Richmond
operation6. The Etrike lasted from July 15 to Augurt 4, 1971; the position
in que6tlon ~86 re-ert8blished  effective Augurt 4, 1971.

The p8rtie6 8gree that the confronting dispute ir controlled by
the following portion of Article VII of the February 25, 1971 Agreement:

%le6, agreements, or practice6, however established,
that require advance notice to employe6 before (Ibolieh-
ing poeitionrr or making force ?eductfoM are hereby
modified to eliminate any requirement  for such notice6
under cmcrgency conditions, such a~... labor diEplte...
provided that au& condition6 re6u.N in suspension  of a
carrier's operation6 in whole or in p8rt. It is under-
stood and agreed that Euch force reductions will be fon-
fined solely to those work locations directly aifected
by 6ny suspen6ion of operatione."

The above provision allow6 immediate abolishment of poeitlons
when the condition6 set out in the provision are factually established,
and thus the effect of the provi6ion i6 to provide an exception to the
norm81 requirement of five working day6 pre-abolishment notice where the
requisite condition6 are met. Since the Carrier 16 the party invoking
the provision or exception, the burden i6 on the Csrrier to establish
that the condition6  which render the provi6ioll applicable did in fact
exist. AwardNo.15858.

On the property the General Chairman 6UbSIitted data in a Jarm-
ary 26, 1973 letter which reflected that the waybill volume at the Rich-
mnd Zone Accounting Bureau increacled from 9,874 for the period June 21
to July 20, 197l, to 11,685 for the period July 21 to AuguEt 21, 197l,
for a total increase of 1,8~1. The Oeneral Chainueu'a letter asserted
that the6e data negated the notion of any emergency or euspexmion  of
operation6  8nd al60 6uggested a joint check of the Carrier's~ecord.6  if
the Carrier considered the wsybill d8ta insufficient to show that no
emergency had occurred from the strike. The Carrier offered no evidence
on the property to rebut the Bsploye6' evidence,'but  the Carrier contend6
before the Board that the wcyibill data have m probative value becau6e
they reflect the activity for the period before, during, 6nd sifter the
strike and thu6 fail to show that bueine66 activity increalled for the
period limited to the strike. TheCarrieriurther contend6thatasemer-
gency is establi6hed by the fact that the Etrike resulted in the tcmpor8ry
suspension  of it6 interchange with the Southern Railway, which w86 struck
hy the VIU.
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I.6 assessing the foregoing and the whole record, it is concluded
that the Carrier ha6 not met it6 burden to prove that the condition6 which
authorize the exception did in f8ct exist. A st8tement on the Southern
interchange, at page 14 Of the Carrier's Submersion, reflect6 that 8 degree
Of decline in buEine66 at Richsx~~I resulted from the Itrike, but this
evidence is too limited in 6COpe to be taken a6 a realistic indicator of
the activity at Richmond during the strike period. The Carrier's factual
contention6 were sharply challenged by the -ye6 from the out6et of this
dispute and the Carrier us6 thu6 charged to provide evidence relative to
the net decline, if any, in bu6inc66 activity St Richsnswi 86 a retit, of
the strike. The Carrier failed to provide 6uch evidence on the property
and the exhibit6 (M, A, and 0) 6ubmltted for the first time in its Rebuttal
Brief come too late for ConEider?kion by the Board. The Carrier has thus
mtmet its burden to provethatan emergency existed and the clalmmust
therefore be su6tsined.

Having found the claim to be maltoriou6,  it is now in order to
comment on the partier' contention6  COn~e~31ing the subetance of the
COmpen68tO~A~6l'd. The Carla wntemd6 that, even if the basic claim
is 8lJ,owed, p1~8g~3ph6 (C) aad (d) Of the Claim Should be dLmi66d beca!:ce
the Claimant6 Covered by such pangraphs have notbeennamedtherein. oh+
Bnployes respond that the 061i66iOn Of such name6 ir in6lgnificant because
the entitled claImant can be readily ldentifiad. Thi6 issue ha6 been
resolved by nusmrous prior 6uthorities  with conflicting  re6ults. In thl6
C86e the record indicate6 that the named Claimant held one of two positions
which wae sbolished in the RlW Zone Accounting Ruresu by the Car-
rier's July 28, 1971 notice. Further, the record contain6 all 0r the fSCt6
necessary to adjudicate the direct effect6 Of the Carrier'6 action upon
the named Claimant. Thae la thus m necerrity for the record to reflect
the detail6 of the indirect effect6 Of the Carrier'6 action upon other
amploye6. In short, all 0r the facts nece66ary to adjudicate the malt
issue are before the Rosrd a163 III Sddition there I6 m Indication  that the
identification  of the paragraph6 (c) and (d) claimant6 will po6e any undue
burden for the Carrier. In there circusutance6  it i6 sppropriste  to 6us-
tain paragrayhr (c) and (d) of the claim. Awade !tOE. 3687, 5107, and 18447.
The claim will accordingly  be su6tSined a6 Etated except that, In the im-
plementstion of the Award, 6uch nOtiCe a6 wa6 in f8Ct given by the Carrier
shall be taken into account.

FlNDW~:!Ihe ThirdDivl6ionOftheAd&6tmentRoard,uponthewhole record
and all the evidence, flnd6 andhold6:

That the psrties waived oral hearing;

That the Carrier and the Uploye6 involved in thlr di6plte are
respectively Carrier and &@OyeE within the meandug of the Railway Labor
Act, 86 approved June 21, 1934;
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That thin Divl6ion of the Adju6t6mt Board he6 jurfrdiction  over
the di6plte involved herein; 6nd

The &eementwM violsted.

A W A R D

Clsim 6u6tsined, with due con6iderstion  to be given to such
notice 66 WM in fact given by the Caria.

mTxoRAL RAILROAD ANUS- BQAFa
m Order of Third DiviEion

AaEST :

Dated at Chicago, 1uiaoi6, thid 15th d6+y of October 1976.


