NATI ONAL RATLROAD ADJUSTMENT BOARD
Award Dunber 21274
TRIRD D VI S| ON Docket MNunber CL-21129

Joseph A Sickles, Referee

(Brotherhood of Railway, Airline and Steanship J erks,

( Freight Handl ers, Express and Station Employes
PARTI ES TO DISPUTE:

(The Detroit and Toledo Shore Line Railroad Conpany

STATEMENT OF CLAIM Caimof the System Committee of the Brotherhood, GL~
7888, that:

1. That the Carrier violated the effective Cerks' Agreenent
when it arbitrarily and inproperly established a rate of pay for the new
position of Rate and Bill Clerk No. 2 without prior negotiation between
the parties;

2. That the Carrier shall now be required to establish thmugh
negotiations, a proper rate of pay for the position of Rate and Bill Oerk
No. 2

3. The Carrier shall now be required to conpensate Cerk Mary
C. Del Bntco, and/or her successor or successors in interest, nanely, any
ot her employe who may have stood in the same status as claimant, and who
was adversely affected, the difference between the rate of pay of gate and
Bill Cerk Position No. 2, established through negotiations; and the rate
of pay arbitrarily established by the Carrier ($43.4944 per day) commencing
on hay 7, 1974 and for each and every day thereafter, five days per week
Monday through Friday, that a like violation exists;

4. The Carrier shall now be required to conpensate all other
employes who were adversely affected, for the difference between the rates
of pay they received, and that which they woul d have received had the Car
rier properly established a rate of pay by negotiation for the position
of Rate and Bill Cerk No. 2 and bulletined said position in accordance
with Rules 9 and 10 of the applicable Agreenent, to be determined by a
joint check of the Carrier's records, commencingMay7,1974 and for each
and every day thereafter that a like violation occurs.

CPI NI ON OF BOARD: As a result of certain asserted technol ogi cal changes,
Carrier made alterations in its clerical forces; abol-
i shing and establishing certain positions.

Oh May 1, 1974, Carrier bulletined a position in the "Car Control
Center", entitled "Rate and Bill Cerk No. 2,"

The position was awarded on My 7, 1974, and thereafter, this
claimwas subnmtted.
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The enployes assert that the duties of the new position are so
diverse from prior positions that Rule 41 was violated by Carrier's pay
rate for the position:

"(a) Rates of pay for new positions shall be in
conformty with rates of pay for positions of simlar
kind or class in the seniority district where created."”

Al though the Organization does not request this Board to estab-
lish a rate of pay for the position of "Rate and Bill Clerk No. 2", it
urges us to direct Carrier to eater into negotiations to establish an
appropriate rate of pay; and cites authority concerning our'jurisdiction
in that regard.

Carrier denies that it has violated the Agreement or that its
rate of pay for the position is, in any manner, inproper. Moreover, Car-
rier cites authority to support its contention that this Board |acks author-
ity, under the Rules Agreenent, to conpel negotiations. It notes, in passing,
that the Organization has notavailed itself of the provisions of Section 6
of the Railway Labor Act, as anended.

Among its oumerous defenses, Carrier has argued that O ai mants
have not satisfied the burden of pnof, and notes that a mumber of factual
assertions to this Board were not considered during the handling on the
property,

In order for this Board to face the question of an appropriate
remedy, it is, of course, necessary to find a factual shoving = on the
property = to warrant a finding of airules violation. |In this regard, we
have thoroughly examined the handling.om t he pnperty.

In the initial claimletter, it is asserted that Carrier estab-
lished a new position, and that no simlar kind or class existed in the
seniority district. The denial letter stated that the O ganization had
failed to carry the burden of proof to show a violation. In its appeal,
the Organization repeated its concluasionary assertions. In its reply, Car-
rier spelled out, at length, that the position rate was established in ac-
cordance with Rule 41, and cited factual bases. The record fails to show
any response by the employes Or ® dditioual assertions at the final conference.

To be sure, the employes made factual assertions to this Board,
but that does not substitute for the requirements of handling on the property.
In short, the record fails to show that a factual presentation was nmade on
the property sufficient to demonstrate, factually, a violation.

We woul d be remiss if we did not commemt upon a procedural de-
ficiency cited by the employes.

In its submission,t he employes present certain correspondence
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whi ch purports to show that the Carrier Oficial who received the initial
cl ai m sought (and .received) aid and assistance froman official who par-
ticipated in the appeals procedure = and that said official was aware

that his assistance was inproper. This activity, it is asserted, violated
Rul e 25.

We have eearched the record, in vain, in an effort to find any
direct evidence that the asserted improper i ntervention was raised on the

prnperty.

W do note, however, in Carrier's reply to the EX Parte Sub-
mssion, a reference to the fact that the Organization had a copy of the
"damagi ng correspondence” during the November 7, 1974 conference. If that
were the case, it would appear to us that the employes had anple opportunity
(alnost 5 nonths prior to service of intention to file an ex parte subm s-
sion with this Board) to assert a violation of Rule 25 on the property.

This, they failed to do.

Based upon a long series of well-reasoned Awards, which have fully
contenplated the requirements of the Railway Labor Act,we are required tc
note the failure to present a sufficient basis to support a finding of a vio-
lation while the dispute was under consideration on the pnperty, and we will
dismss for failure of proof.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
t he di spute invol ved therein; and

That the claimbe dismssed for failure of proof.

A WARD

O ai m di sm ssed.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ’
Executive Secretary

Dated at Chicago, Illinois, this 15tkday of Cctober 1976.




