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(Brotherhood of Maintensnce of Way Rmployes
PARTIFS TO DISFJTE: (

(Chicago and Rorth Western Trannsportatlon Compcrqy

STATMEXTl’ OF CLAIM: Claim of the System Comittee of the Rrotherhood that:

(1) The Carrier violated the Agreement when it assigned outside
forces to coustmct a 16’ x 32’ addition to the Butler Yard Office at
Milwaukee, Wisconsin (System File 01-8-165).

(2) B&B employea V. Walker, G. Leach, 0. Aspatore, L. Peterson,
E. GlUespIe, G. Miron, A. Tapaninen, L. Rroederdorf, A. DeGrand, J. J.
S&heck, Ii. Otto, M. Weinberg, A. Rotkovic, R. F. Jablonski, D. Schrader,
K. Knaack and E. Pollshak each be allowed pay at their reqectlve straight-
time rates for an equal proportionate share of the total number of hours
expended by outside forces In performing the work described In Part (1).

OPIRIOR OF BOARD: This claim arises out of the subcontrsctiug  to outside
forces of the con8truction of ah addition to the Car-

rier's Yard Office at mtler Yard, Milwaukee, Wi6cohain. By letter dated
February 26, 1974 Carrier notified the General Chairman of the Organization
a8 Polbwa:

“Please be advisad we plan to contract the construction
of a 16’ x 36’ addition to the Yard Office at Wltler Yard
In Milwaukee. The work will consist of excavation, back-
filling, concrete footings, fouhdatlonwalllr  and floor,
concrete block walls, structural steel beam and lintel8
and verious carpentry work.

We do not consider that this is a c-e it,work  methods
as referred to in Mediation Agreemeht Care Ro. A-5907 of
October 7, 19%; however, ,mtice of such contracting irr
afforded you in accordance with Article IV of the Hay 17,
1968, agreement. If you do co~ider this such a change,
we will be glad to dlscwr with you the nmnuer in which,
and the extent to which, the employee8 you represent may
be affected."

In conference on February 27, 1974 the General Chairman contended
that the work should be performed by Carrier'r R&R employer, under the
Maintenance of Way A@eement.s. At that time there were fbrloughed B&B
employes but these all were recalled by April 10, 1974. Rotwithatanding
the Organization's protests, Carrier subcontracted the work. Construction
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commenced on May 13, 1974 and the yard office addition was completed by
employes of the outside contractor. Dy letter dated June XL, 1974 the
Organization filed the instant claim, on behalf of some seventeen (17)
named D&D employes of the Wisconsin Division, alleging a violation of the
Scope Rule and seeking soney damages. The claim wa6 denied at all levels
on the property and comes to us for disposition.

At the outset the Organization contexL6 that, by affording the
Article IV meeting on February 26, 1974, Carrier tacitly "admits" that
the work in question is reserved to the B & B amployes. We do
not share this view. There 16 herein no suggestion that Article IV was
violated. Rather the Organization urges that by complying wlth that mtice
requirement Carrier, 960 facto, is precluded from thereafter subfontracting
the work. To state the argument is to demonstrate its lack of merit.
We adhere in this case to the principle announced in Award 20920, to wit:
II . . . The giving of such notice, therefore, merely serve6 a6 formal com-
pliance with the Agreement; it does sot of itself establish exclusive
Scope Rule coverag; of the.disputed work, negatively
(Underlining in original Award)

or affirmatively."

Stripped of this erroneous presumption, the ca6e, like 60 w
others of its type, turns on a determination whether the work 16 reserved
exclusively to the employes by express Agreement language or, failing that,
by substantial evidence of EyStem-Wide  cuetom, practice cud tradition.
There is no serious argument that the contract by express t6rm6 re6erve6
the work to the employes. The need for these employee to look outside
the contract's literal language for evidence to carry their burden of proof
was established in our early Award 6299 involving the same Agreement and
phi66 as in the preSMt case:

"Manifestly, the Scope Rule of the Agreement Is couched in
such broad and general language as to be of practical& no
help in the instant case. Doe6 it prrport to meaD that all
building operations come undar the agreemant? In Award 4158
this Board said that such a conclusion 16 obviously absurd.
On the other hand, if the Rule ie to be intsrpnted literally,
as saying that only such -ding, rep6ir and reconstruction
work as is psrformed in the Waintenance of Way Department la
under the Agreement, then it is practically meaningle66.
This situation prompted this Board to say in Award 5&O that,

'It, therefore, becomes necessary to ascertain the
'definition or definition6 (as to what work comas
within the scope of this maintenance of way agree-
ment) from usage, custom, tradition and the dis-
closed facts bearing on the subject.'"
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We look first to the instant record for evidence of reservation
of this work to the employes by custom, practice and tradition. k 60
doing we require for the employes, as the zmving party, to carry the
burden of going forward with probative evidence to support their claim and
the burden of overall persuasion. Not only haa the Organization faFled
to advance competent evidence other than bare asclertiona regarding past
practice, but it has failed to rebut substantiaLevidence tothe contrary
offered by the Carrier. Among the Carrier's proffer of proof are prior
awards of this Board involving essenti~ the SaI6e issue, parties and
Agreement. In those Award8 we made certain determination6 of fact which
are relevant on the central factual issue herein regarding exclusive
system-wide practice, custom and tradition.
we found as follows:

Thus in Awed 6299 cited supra

?!he Carrier also make6 the positive Statement that for
thirty years it ha6 been it6 uniform practice to contract
for the coIL¶tdWtion  of new faCilitie6  as it did In thi6
case, without any protest whstsoever  from the Organization
in the past ten years. New contracts have been negotiated
between the parties while these practices obtained. l'he
only answer6 attempted to be made to these sbowing6 by the
Organization have been a categorical denial and the state-
ment that it cannot be charged with knowledge of what take6
place throughout the Carrier's e&eIU!i= railway system.
However,we cani-umXLy believethatthereuouldbe  w
instances where the erection of a new pa6seng6r 6tation
would long escape the notice of the Organization's
responsible representatives.”

Also in our mre recent denial Award 13822 dealing with another such claim
we stated:

Yhe Scope refers to 'Buployerr . ..engag6d ia or 6ssigned to
building, repair6, recor&ruction,  and operation in the
Maintenance of Way Department.' Hence Walntenance of Way
employes involved in bullding work are under this Agreement.
However,underthelanguage of the AgreementaUbuilding
work Is not exclusively reserved to Maintuurnce of Way
employes.

Following a well recognized principle of this Board, Claim-
ants mst therefore establish their right to thi6 work by
custom, trsdition, and practice. The record doe6 not di6-
close such proof. On the contrary, Carrier indicate6 that
there has bean a past practice of contr8Cting building
construction to outside firm. Furthermore, thir practice
was continued after the negotiation of a new Agr6ement in
1961.
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"Awards both in support of and against claim6 arising fhm
contracting work to outside firma, involving the same
Scope.Rule, have been cited by the parties. If any under-
lying principle is discernible in these awards which have
been cited, it is that the nature of the construction work
is the controlling f6Ctor in the determination of the issue.
Generally, claims were denied In which construction of a
new structure woo involved, while those which involved re-
pairs to or improvement of existing conrrtruction including
such work as tuckpointing, blacktopping, and roofing were
sustained. The instant dispute involved the construction
of new building6 which wa6 mtomarily awarded to outside
contractor6 by Carrier."

Given the paucity of evidence adduced by the Organization on
these essential points we have no alternative but to conclude the record
does not support the employee' claims. In the absence of sqy proof of
exclusive Eystem-Wide reservation the offer8 of proof of availability and
ability to perform the work are irrelevant. Carrier raised several issues
regarding measure of damager but we do lrot reach these point6 herein be-
cause we must dismi68 the claim for failure of proof.

FINDINGS: The Third Division of the Adjuatmcnt Board, upon the whole record
and all the evidence, finis andholds:

That the parti waiwd oral hearing;

That the Carrier and the Employea involved in this dispute are
respectively Carrier and -loyeS within the meaning of the Rsilway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board ha6 juriadlction over
the dispute involved herein; and

The Agreement ME not violated.

A W A R D

Claim dismissed.

MTICiULRAILROADADJUSTblmIBDARD
By Grderof ThMDlvl6ion

ATPEST:

Dated at Chicago, Illinoi6, thfs 12th day of Nwember 1976.


