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NATIONAL RATLRCAD ADJUSTMENT BOARD
Awar d Number 21288
THIRD DIVISION Docket Number CL-21414

Dans E. Eischen, Ref eree

§Brot herhood of Railway, Airline and

Steanship O erks, Freight. Handlers,

( Express and Stati on Employes

PARTIZS TO DISPUTE: (

(Chi cago and North Western Transportation Conpany

STATEMENT OF CLAIM: Caimof the System Conmittee of the Brotherhood,
(GL-8066) 1t hat :

1. Carrier violated the terns of the Agreenent effective May 15,
1972,particularly raie 21, when under date of My 7, 1974,it notified Mr,
Syl vest er R.Page Clerkat Wood Street St ation, that he was di smssed from
se(;w ce effective with the terminationof his assignment on May 8, 1974,
and;

2. Carrier shall be required to conpensate M. Sylvester R Page
account of such dismssal from May 8, 19'74, forward, for all time |ost at
the rate of his regular assigned position.

OPINION OF BOARD: Caimant, M. Sylvester Page, was employed as Clerk

in Carrier's Wod Street Station uantil he was di s-

m ssed fromservice effective May 8, 197k, followinginvestigation ON

|f\/B?/| 1, 1974 into charges contained in a letter dated April 19, 1974 as
ol | ows:

"Charge: Your respomsibility in connection W th your failure
to comply with Rules 7, 10 end 14 of the General"
Regul ations and Saf ety Rules. Specifically, |eaving
the conpany prenises at approximately 10:45 A M
while on duty April 18, 1974, afterbeing i nstructed
by Mr. C. A Dudek, Agent and Mr, J. B, Grimm,
Assistant Agent, not to leave t he property durin
your tour of duty, becoming quarrelsome and unruly
and using boisterous and Erof ane |anguage while
talking W t h Messra. Dudek and Grimm,™

The basic facts of the incident of Aprit 18, 1974 are not in dis-
pute. Claimnt had been warned on seversl prior occasions by supervisors
not to leave the property during coffee break and specifically not to go
to a restaurant-tavern |ocated across the street fromthe office. There
are no SUCh restrictions On Claimant's Or Ot her employes' movements during
their lunch periods. At approximtely 10:45 A M one of Caimant's senior
supervisors, Agent C. A Dudek, sawhim returning fromthe restaurant-
tavern across the street. Dudek called M. Page to his office, together
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with two of Claimant's lower |evel supervisors, Assistant Agent J. B. Grimm
and Chief Cerk W J. Lacki. During the conversation which ensued, Dudek
spoke primrily for the managenment group in remnding Caimnt that he had
been told not to leave the property and requesting an explanation for the
apparent di sobedi ence of those instructions. O aimant acknow edged the

EH or oral warning but offered the excuse that he had to cash a check for
us fare. Dudek smd Gimmboth told Caimant that this was not a sufficient
reason, that only an emergency would justify |eaving, and that C ai mant
nust in any event Obtain supervisory pernission before |eaving the property
during coffee break. All participants concur that the conversation was at
t hat poi nt larui et and the O ai mant wasneither querrelsome nor argumentative.
Thereupon, M. Lacki int erlbect ed his opinion that cashing a check was not
an emergency and if asked by Claimant to do so he would refuse perni ssion
to leave the property. At this Claimant got up fromhis chair, oEened the
&or, stated loudly "I won't put up with this shit" and siammed the door

| eaving the Agent's office. Less than five mnutes later O aimant cane
back and asked Dudek and Grimm if he coul d discuss the natter further but
was told that the conversation was closed. The next day he received the
letter charging himwth leaving the premses contrary to supervisory in-
structions, beconing quarrelsone and unruly, and using boisterous and

prof ane | anguage.

Petitioner raised two procedural issues in support of Its argu-
ments that C ai mant was denied a fair and impartial i nvestigation to wit:
1) that the Carrier Oficer who preferred the char?es al so assessed the
penal ty and heard the appeal and 2) the hearing officer refused to sequester
witnesses at the hearing. Neither of these contentions is in our judgnent
meritorious in this case. The first because it was raisedde mowo before
ourBoard but never joined on the property and the second because it has
no Agreement support. V& conclude that O aimant was not deprived of the
fair and inpartial investigation to which he is entitled under Rule 21.

Nor do we find persuasive the contention of the Petitioner that
Clai mant was not cul pable of |eaving the pro(gerty wi thout justification or
permission contrary t 0 pri or instructions, aimant admtted |eaving the
property, conceded prior oral warnings and offered inadequate reasons to
justify his disobedience of reasonable supervisory orders. There can be no
question that sone discipline was warranted for that offense. The onl
i ssue adequately presented by this claimis whether termnation fromall
services is warranted by this record.

Carrier contends in Its Submission that the offense of |eaving

the property was "the first and most serious part of the charge." Yet,
Agent Dudek testified at the investigative hearing as follows:
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“Q Mr, Dudek, as | stated in questioning M. @Grimm, had
M. Page at the tine he was instructed by M. Gimm
t o request perm ssion, etc., insofar as conducting
hinself, would you have felt this would have been the
end of the issue, and had the procedures been conplied
with by Mr. Page in the future, this would have been
the end of the issue?

A Based on M. Page's behavior at the tinme we were dis-
cussing his leaving the property, | would have at
that tine, had he acted in amanner he shoul d have,
| would have then asked personally that M. Slattery
and M. Podgorski, Who are on t he premises,.to t hen
cone into ny Ofice. W would have discussed what
Mr. Psgehad done, I would have againcautioned Mr,
Page in front of themand supported it with a letter,
and if he did, inany future tinme, leave the prem ses
wi t hout authorization, we would then hold an investi-
gation,”

It is apparent to us that absent the charges of unrully and quarrel some
behavi or and prof ane and boi st er ous language t he penal ty woul d have not

been termnation but rather a witten reprimnd. The |ssue narrows to

whet her there is sufficient record evidence that Cainmant war abusive,
quarrel sone, boisterous and profane? Carrier argues that the record shows
that Caimant was “recalcitrant., extrenely careless, insubordinate and
resentful of authority.” After careful consideration of the record we
cannot share thisextreneview. Surely, Caimant was at fault for raising
the level of his voice and |owering the [evel of the conversation. Ang

his actions in slamming t he door and storm ng out caanot be condoned.

But we do not view his angry retreat as "quarrel some" or "abusive".' As

for his choice of expletive, it 4s not polite or pleasant tal k but the

word at issue i S mot SO singularly shocking to men of nornal experience as
to warrant the description “profane”. Certainlythat psrticular descriptive
expression may fairly be enconpassed in the colorful |exicon of shop
language and, perhaps unfortunately, evem as part of the everyday vernacul ar.
V¥ cannot find justification for discharge in the single utterance of a
word heard al most nightly on prime tine television shows.

Finally, Carrier urges that Claimant'srecord was “depl orable”
and “atrocious”, that he has been frequently disciplined for essentially
the sane offenses as herein and that he is incorrigible and/or unable to
conform his conduct to acceptable standards. However, we search the
record in vain to find substantiation of these serious charges. The
record &s show, however, that C aimant returned almost immediately after
his outburst to resume the discussion but waedenied further conversation
by his supervisor. W view the evidence as insufficient to establish that
garog;-esaive di sci pline short of dismssal would be afutile gesture by

rrier.
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Clai mant was cul pable of |eaving the property without authoriza-
tion contrary to imstructions and of a serious |ack of judgment, as wel |
as disrespect to superiors, none of which can be condoned or ewner at ed.
But the Fenalty of dismssal is inordinately and unreasonably excessive
under all of the circunstances. W& shall order his reinstatement but he
is awarded no conpensation for time |ost.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and al | the evidence, £inds and holda:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within t he meaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.
AWARD

Caimsustained only to the extent indicated in the Opinion.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Or der of Third Division

ATTEST: ¢ [
Executive Secretary

Dated at Chicago, Illinois, this 12th day of Novenber 1976.




