
NATIONAL RAILROAD ADJUSTl@RT BWUI
Award Number 21293

TRlRDDMSION Docket Number CL-23.212

James C. McBrearty, Referee

(Brotherhood of RnXLway, Airline and Steamship Clerks,
( Freight Nnndlers, Expmao and Station Rmployes

PARTIRSTODISPUE: (
(Norfolk and Western Railway Company

STATEMENT OF CLAM: Claim of the System Camnittee of the Brotherhood,
CL-7025, that:

1. The Carrier acted In an arbitrary, capricious. and unjust
x&manner and violated the Agreement between the partie when on October 23,
1974, it dismissed Clerk J. J. &&ins irop aervlce of the Carrier.

2. In view of the foregoing arbitrary, capricious  and unjust
action of the Carrier it shall now be required to:

(a) Restore Clerk J. J. HawkIns to scrvlce of the
Carrier with all seniority, vacation and other rights
uniqnired.

(b) %y Clerk J. J. Rawkin for all time loat corawnc-
ing wltb October 23, 1974, and continuing until Clerk
Hawkins ia restored to service, less outside earninga.

(c) Pay Clerk J. J. Hawkina  any amount  he Incurred for
medical or surgical expense8 for himself or dependenta
to the extent that such payment6 would havc been paid
by 'lVapelcrs Insurance Ccmpsny under Group Palicy Ho..
GA-23OOO  and, in the event of the death of Clerk J. J.
Hawkins, pay his ccltate the amnmt of life insurance
provided for under said policy. In addition, r&n-
burse him for premiwn peymente he ny have pade in the
purchase of substitute heelth, welfare and life inaur-
mce.

I
d) Psy Clerk J. J. I&iwkina intereat at the rate of ten
10) per cent, compounded annually on the anniversary of
this claim, for asxmts due under ztca (b) ahe.
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OPINION OF ROARD: Claiuant began service with the Carrier on June 8,
1970. He first worked the extra clerk list at Vic-

toria, and later be- an Extra Clerk at Crewe, Virginia. Crewe, Vir-
ginia, is an intermediate point on Carrier'8 Rorfolk Division, opprox-
istately half way between Roanoke and Norfolk, Virglnio. The Carrier
mintains o clericd extra board there to which Claimnt was assigned
on October 27, 1973.

On October 27, 1973, Claimant MS involved in on altercation
off Carrier's property, which resulted in Claimant being served with an
arrest warrant for "Unlawfully and feloniously paking on assault on a.
one James Ray Iiazelwood with the intent to maim, disfigure or disable
the said James Ray Hazelwood." On December 3, 1973, the Grand Jury in
the Circuit Court of Lunenburg Couuty (Virginia) returned o true bU.l.
(A "true bill" is the iudorsemEnt  snde by a grand jury upon (I bill of
iudictment, when they find it sustained by the evidence laid before
them, and are satisfied of the truth of the accusation). As o result,
on April 25, 1974, Claims& wes sentenced to confinement in the County
Jail for o term of twelve (12) months, and assessed a fine of $300.00.

Ou lay 14, 1974, an Assignment of Error was made by Clsimnt.
(Au "Assigmant of Error" Is a formI. c-if& against oomc action of
the trial court). As a result of the "Assigument of Pm-or" being at
least partiaU.y sustained, the felony charges were reduced to a a&ode-
meanor, and cm September 12, 1974, the twelve (12) mntba'jail sen-
tence was suspended subject to Cloimurt serving a period of thirty (30)
days in Lunenburg County Jail cammncing on September 12, 1974, end
ending at 5:00 P.M. on October 11, 1374. Moreover, Claim& wus ordered
to serve an additioml fuLl thirty (30) deys in the Lunenburg County
Jail during the calender year 1375. PUtheITIKWe, after Cleimnt's coxs-
pletion of the initial thirty (30) day jail sentence, Cloimnt was
placed on probsticu for a period of two (2) yeora, fined $300.00, end
ordered to pay all court costs.

Claimant was notified by Carrier on Septeder  20, 1974 (st
which tlmc Cloimnt was In jail) that an investigation would be held on
September 27, 1974 to "determine your responsibility, if any, in con-
nection with conduct unbecoming an employee of Carrier relrulting in be-
ing sentenced by Luuenburg County Court to a monetary fine and jail
sentence on April 29, 1974."

Since Claimant could not be released frau joil on September 27,
1974, to attend the hearing, the hearing was postponed until October 14,
1974.
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As a result of the hearing, Claimant was notified by Carrier on
October 23, 1974, that he (Claimant) was being dismissed from the service
of Carrier "for,your responsibility in connection with conduct unbecoming
an employee of Carrier due to your being sentenced by Lunenburg County
Court to o monetary fine and jaU sentence on April 25, 1974."

XUnerous prior awards of this hoard set forth our function in
discipline cases. Our function in discipline case8 is & to substitute
our judgment for the Carrier’s, nor to decide the matter in accord with
what we might or might not have done had it been ours to determine, but
to pass upon the question whether, without weighing It, there is sub-
stantial evidence to sustain a finding of guilty. If that question
decided in the affirmative, the penalty imposed for the violation is e
matter which rests in the sounddiscretion of the Carrier. We are not
warranted in disturbing Ceirrier’s penalty unless we can say it clearly
appears from the record that the Carrier's action with respect thereto
was discriminstory, unjust, unreasonable, capricious or arbitrary, so OS
to constitute an abuse of that discretion.

Turning then to the case at harki, the Board notes that an em-
ploye may commit improper acts which subject him to disciplinary action
while he ie on duty or off duty. The most cormcon cases involve on-duty
misconduct. Hawew, employes are also frequently disciplined or dis-
charged for connnitting improper acts while off duty. In the latter type
of cases, however, In order to justify disciplinary action, including
discharge, there nest he some evidence of damage to the Carrier.

Looking at the record 88 a whole, the hoard flds in the in&ant
case that there is not substantial evidence to indicate that Claimant's
offense injured hiseffectiveneas,on the job, or damaged Carrier'8 repl-
tation in the marketplace or in the lnduatrial conmunity.

The generally understood principle In the industry is that a
Carrier may not discipline an employe for what he doee off duty. To do
so would constitute an invasion of the employc's personal life by the
Carrier and would place the Carrier in the position of sitting in judgment
on neighborhood morals, a matter which should be left to civil officers.

An exception to this principle permits discipline when the off-duty
conduct effects the employer-employe  relationship. Critical to such en
exception, however, is the guiding principle that the outside activity,
in order to be subject to discipline, lrmst definitely relate to Carrier's
operations. By this it is meant that the misconduct mu& have arisen out
of plant activities or carry with it a serious threat of disrupting the
orderly, efficient, or safe conduct of the Carrier's bueinese. Such ho6
not been shown by substantial evidence in the instant co8e.
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In view of the foregoing Parts
Claim are sustained, but Part 2 (dj is denlea.

1 and 2 (a), (b) and (c) of the. _

FlXDINGg: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waive3 oral hearing;

That the Carrier and the Employee inmlved in this dispute are
respectively Carrier a& Employes within the meaning of the Railway-Labor
Act, aa approved June 21, 1934;

That this Division of the Adjustment Board hao jurisdiction over
the dispute involved herein; and

That the Agreement was violated.

A W A R D

Claim su8talned to the extent set forth in Opinion.

HATIOlULRAIL8OAD~lXMlTBaARD
ByOrderofThMDlvie$on

ATTEST:

Doted at Chicago, Illi~~~ia, thlr 12th day of November 1976.
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NATIONALUILROADADJUSTMENT  BOARD

TURD DIVISION

-ATION NO. 1 to AWARD NO. 21293

DOCKET NO. CL-21212

NAME OF O-ION: Brotherhood of Railway, Airline and
Steamship Clerks, Freight Handlers,
Express and Station Employes

NAME OF CARRIER: Norfolk and Western Railway Company

Upon application of the representatives of the Bmployes involved
in the above Awerd, that this Division interpret the same in light of the
dispute between the parties as to the meaning and application, as provided
for in Section 3, First (m) of the Railway Labor Act, as approved June 21,
1934, the followin interpretation is made:

Part 2 (b) of the Claim in the instant case reads:

"Pay Clerk J. J. Hawkins for all time lost
conmenciag  with October 23, 1974, and continuing
until Clerk Hawkins is restored to service, less
outside earnings."

Part 2 (h) of the Claim was sustained by the Board. However.__
Carrier only paid Claimant for 93workdays between the period of
October 23, 1974 and February 28, 1975. On February 28, 1975, Claimant
entered military semice in the U.S. Army, where he remained until he
obtained his discbarge on March 30, 1977. On April 7, 1977, Claimant
was ze-eqlaged  by Carrier, exercising his seniority on the Clerk's extra
list.

Carrier argues that Claimant is not entitled to any back pay
for the period of time he was in military service, because during this
time, Claimeat was "unavailable for all types of service with Carrier."
(See National Labor Relations Board v. Revlon Products Corporation,
144 F. 2d 88 (1944), and National Labor Relations Board v. Harbison-
Walker Refractories Co,, 137 F. 2d 596 (1943)).
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The Organization argues that military service is indeed in
the category of gainful employment, "the same as any other employment
in which Claimant may have been engaged while discharged from service
of the Carrier."

This is an issue of first impression before this Board, and
we find that in the instant case, Rule 27 (d) of the Agreement is
clear and unambiguous in this regard.

Rule 27 (d) states:

"If the charge against the employe is not sustained,
his record shall be cleared of it. If dismissed or
suspended, on account of unsustained charge, the employe
will be reinstated and comoensated for wane loss, if
any, suffered by him, less comvensation received from
other emplovment." (Emphasis added)

Military service is to be considered "other employment" for
purposes of Rule 27 cd). This Rule takes precedent over the RLRR
decisions cited by Carrier, since it cams after these decisions, and
makes no exceptions for military semice.

Claimant, therefore, Is to be compensated for the wage loss
suffered by him during his military semice, less his military compensa-
tion..

H-et, Claimsnt is only to be compensated up through
January 15, 1977, since it was his responsibility to report for duty
with Carrier in a reasonable tims, after being notified on January 10,
1977, that he was medically qualified for semice with Carrier.

Referee James C. McBrearty,  who sat with the Division as a
neutral member when Award No. 21293 was adopted, also participated with
the Division in making this interpretation.

NATIONALRAILROADADJDS~BOARD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illiuois, this 31st day of March 1978.


