NATIONAL RAILROAD ADJUSTMENT BOARD ‘
Award Number 21322
THIRD DIVISION Docket Number SO-20707

Dena E. Eischen, Ref eree

(Brotherhood of Rai | r oad Signalmen

PARTIES TO DISPUTE: ( | o _
(Terminal Railroad Association of St. Louis

STATEMENTOFCLAIM , (Qains of the General Commttee of the Brotherhood of
Rai | road Signelmen on t he Terminal Rail road Associ a-
tion of St. Louis that:

dai mRo, 1: °

On behal f of F, Wechert at the punitive rate of pay from June 21,
1972, and continuing until the signal naintainer position at "SH' Tower is
rebulletined,hecause that position was abolished effective June 21, 1972,
by Bulletin #13 ofJune 14, 1972, following the retirement of F. Gremmler
and the work thereafter perforned by the Esst Side Maintenance Gang, with
the amount of hours to he determned from Carrier's records when this is
satisfactorily concluded.

CaimRo. 2

(On behalf of Signel Mhi ntai ner VonBehren, East Si de Mai nt enance
Gang, at t he time and one-half rate of Lead Signalmanaccountassumiagt he
signal mai ntenance duties of the signal maintainer in charge at the "WR"
Interlocking at Granite City, I1linois, Since the signal maintai ner posi-
tion was abolished effective July 31, 1971, when the duties at "WR"™ becane
the duties of the East Side Maintenance Gang in which M. VonBehren isS the
Lead Signalman, Caim is fromsixty days prior to date oforiginal claim
(May 1b4, 1972, letter to Mr.. P, A Smth, Supt. of Sig. & Comm.) on'a con-
tinuing basis until the position of signal maintainer in charge | S re=-
bul | etined and restored t o "WR" hours and noney to be determned fromthe
Carrier's records upon conclusion of this claim

C ai mNo, 3:

On vehalf of Messrs. F. J. Gremmler and A L. Link for tine and
one-hal f the Lead Signslman's rate begi nning April 21, 1972 and conti nui ng
because the position of signal maintainer "I D' Tower and signal mai ntai ner
"East Side Bl ocks" were abolished and the duties assigned to the West Side
Mai nt enance Gang and the East Side Maintenance gang, respectiw y, these
changes pursuant to Bulletin #9 dated April 21, 1972. Claim t0 conti nue
until the positions are rebulletined, with hours end noney to be determ ned
from the Carrier's records.

Claim Ro, 4

On behal f of the ol dest signalman or signal maintainer in seniority
who woul d have bid the position ofsignal mai ntainer in charge at "WR"
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Interlocking, Granite City, Illinois, had the position not been abolished,
at the time and one-half Dead Signal man rate, tromsixty days prior to the
original elaim (My 14, 1972, letter to M. P, A, Smith, Supt. of Sig. &
Comm), and continuing, the amount of hours and noney to be determ ned
fromthe Carrier's records when the signal maintainer in charge at "WR" i S

rebulletined,

CaimNo. 5: On behal f of all signal men and/or signal maintainers
on the S Departnent seniority roster “who were adversely affected by
Bulletin #10, dated April 28, 1972, and forced to bunp and/or bid positions
other than their al ready established positions prior to Bulletin #10, at
one and one-half their respective rate of pay, until the positions are re-
bul letined as they were prior to Bulletin #10, with names to be submtted
at conclusion of this claim and hours and noney to be determned from

Carrier'sr ecords.

Above five elaims, based on Section 6(a) of Article |, and
ection 3 of Article IX, were handled as separate clains at
every level, and denied at the top level in five separate
letters dated June 6, 3973, under Carrier's File: 013-311-g

CPI NI ON OF BOARD: The five (5) clainms herein present simlar guestions
of contract interpretation and application arising out
of the abolishnment by Carrier of several individual positions of Signal
Maintainers in charge of 8 territory orinterlocking plant and maintenance
of their areas thereafter by a Signal Maintenance gang. These changes Wer e
effectuated by Carrier over 8 one-year period fromJuly 30, 1971 to June 14,
1972 by four (4) bulletins. There are five (5) claims because two (2)
claims were filed Wth respect tc one (1) O the bulletins (Claims 2 and &
were filed May 14, 1972 and bot h arise out of Bulletin #4b i ssued July 31,
1971). Each Of the claime presents identical allegations that Carrier's
actions violated Article I, Section 6{a) and Article I X Section 3,.
respectively.  Rut each such claimalso involves inportant procedural dis-
tinctions which make uniformtreatment by us inpossible. It is, however,
possible to set forth the basic substantive positions advanced by each of
the parties common to all of the elaims; fol | owi ng which we shall treat
seriatimthe individual procedural distinctions of the respective clains.

Before turning to the so-called nerits positions of the parties,
we note that Article |, Section 6{a) 8t issue herein is the result of
negotiations initiated in 1958 by 8 Section 6 Notice of the Organization
to amend Article | of the old Agreenent effective July 13, 1950. Those
negotiations produced the present language i N 8 Memorandum Of Agreenent
between the parties executed My 28, 1959 under the auspices of the
National Medi ati on Board i n Case No. A-5933. Before placing the instant
clai ns before our Board, the Organization i nvoked the services ot he
National Mediation Board t0interpret the Mediation Agreenent in Case
Ho. A-5933 pursuant to Section 5, Second of the Railway Labor Act. There-
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after, by letter dated March 20, 1974 the MMB through its Executive Secre-
tary responded as fol | ows:

"The specific i ssues in dispute i nvol ve whether or not
certain changes in positions brought about as.a result of
certain Carrier bul | eti ns constitute violation of t he
May 28, 1959, settlenent ofdifferences involved in
National Mediation Board Case No. A- 5933.

It appears fromthe exchange of correspondence that
questions concerning the propriety of Bulietin Nos. Lk,
9, 10 and 13 have been, on five separate occasions,
progressed b?: t he Brot herhood ofRailroad Signalmen
pursuant to the provisions of Section 3 of the Railway
LaborAct. |Inthese circumstances,t he National Medi a-
tion Board finds it inappropriate to further process
the request for an interpretation and advises the parties
to seek resolution of the di spute pursuant to the pro-
visions of Section 3 of the Railway Labor Act.

The file in this matter has been identified as Inter-
pretation Ho.132 and is hereby closed;"

In t he meantime,t he Organization by Notice of |ntent dated
February 26, 1974 had invoked our jurisdiction and the clai ns are before
us f or adjudication. V¥ also note that several issues were raised tangen=-
tially on the property and devel oped in detail de novo by both parties
bef ore our Board rel ative to interpretation and application of the
Nat i onal Agreement dated February 7, 1965, the so-cal l ed Job Stabilization
Agreement. In our considered judgnent such issues not only were not
properly joined on the property bat are ofdubi ous rel evance in this case.
Mor e importantly, however, di sputes involving the interpretation or -appli-

cation oft he February7, 1965 Agreement properly are referable to Special
Board of Adjustnment Ne. 605. For these and other reasons set forth infra

we do not reach amy such issues in our handling of these claims.

The substantive positions of the respective parties relative to
al leged violations of Article I, Section 6(a) and Article I X, Section 3
are consistent with respect to each of the claims. As we understand its
position, the Organization argues alternative theories, to wit: 1) that
t he express language of the Cited provisions has been violated and,
2?] the intent of the parties is heingSubverted by Carrier's action. | n
this latter connection, the Organization points out that the Agreement
provides a differential in pay (6¢ per hour in 1959, 8¢ per hour in 1974)
for individual "section" Signal Maintainer positions onthe first shift.
This differential is not received by "gang™ Signal Mintainers nor hy
"seetion” Si gnal Maintainers on the second or third shift, The gravamen
of each of the Organization's claims i s that Carrier made t he di sput ed
changes in order to avoi d paying that differential and thereby violated
t he ci ted Agreement provisions.
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Carrier, on the other hand, raises procedural objections against
several of the clains and also maintains that there is no rule suEport
whatever f or any of the clains. Sﬁecifi cal |y Carrier maintains that
Article I, Section 6(a) outlines the duties of a Signal Mintainer and
in no way precludes the maintaining of a given area vy a Signal Mintenance
Gang rather than an individual Signal Mintainer. In each case oabolish-
nent of individual position Carrier points out that the work continued to
be(ferformed by Signal Mintainers, albeit menbers of a Gang rather than
i ndi vi dual s, and not b%/ non- Si gnal employes. As for Article | X Sedtion 3,
Carrier asserts that therewas no violation because the abolished positions
were not rebul | etined subsequently at a | ower rate of pay.

VW treat infra With the substantive positions of the parties to
the extent possible on this record, but first we nust deal with several
procedural /jurisdictional issues raised by Carrier. The problens presented
are best indicated by a listing of the genesis and manner of handling of
each othe five (5) clains:

CaimNo. 1
a) June 14, 1972: Carrier issued Bulletin No. 13 announcing

the retirement of incunbent fromposition of Sigmal
Maintainer, “sH" Interlocking, Venice, Illinois-and
abol i shment of the position due to attrition effective
June 21, 1972. The Miintenance Gang was assigned there-
after for mai ntenance of the interlocking and a hi ghway
Crossing.

b) June 20, 1972; General Chairman filed a claim on a
Teontinuing Dasis"' for "the ol dest signal naintainer
.. . ..who woul d have bid on the job if it would not
have (sic) abolished. "

¢) Mgust 16, 1972: Carrier's Superintendent of Signals
denred the clalmbecause inter alia the claimwas not
filed by or on behalf of a named individual.

a) Qctober 13, 1972: Cdaimwas 'appeal ed" to Chief En-
gineer, namng M. F. Wechert as the Claimant. This
was deni ed on Decenber 11, 1972 by Chi ef Engi neer and
appeal ed by General Chairman to Mmnager, Labor Relations
on February 10, 1973.

e) June 6.1973; CaimNo. 1 denied by Carrier on the
basis of three (3) violations of the Tine Limts on
Caims Rule (Article V) of the National Agreement of
August 21, 195k4. Because: 1) No named Caimant in
the "original™ claimof June 14, 1972; 2) The claim
on behalf of M. F. Wechert was untinely filed on
Cctober 13, 1972; and 3) The claimfor Wechert was not
presented to the Superintendent of Signals.
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a) July 30, 1971: Carrier issued Bulletin No. 4k
announci ng the retirement of the Signal Maintainer
at "WR" Interlocking, Ganite Cty, Illinois and

abol i shnent of the pesition due to attrition
effective Julc}/ 31, 1971. Duties at interlocking
facilities and highway crossing protection referred
to East Side Mintenance Gang.

b Ma¥ 14, 1%72: General Chairman filed a claim on

) ehal T efM. H. VonBehren al | egi ng a "conti nui ng
violation" from 60 days prior to filing until the
position i s rebulletined and restored to "WR" Tower.
M. VonBehren is the' Lead Signal Mintainer on the
East Side Mintenance Gang.

c) July 10, 1972: Carrier denied the claimfor failure
0 conply with Tine Limt Rule, and on the nerits.
Pointed out duplication in OaimNo. 4 infra.

a) June 6, 1973: Appeals on the property exhausted.

CaimNo. 3

a) April 21, 1972; ~Carrier issued Bulletin No. 9
apol rsning positions of Signal Mintainer, "ID

Tower, M. F. J. eremmler and Signal Mintainer,
East Side Bl ocks, Mr. A L. Link. The maintenance
of signal facilities at "ID" were referred to the
West Side Maintenance Gang and those on the East

Si de Blocks were referredto the East Side Minten-
ance Gang fral | future mai ntenance.

v) May 1k, 2972¢ Ceneral Chairmen initiated the claim
O Gremmler and Link for punitive rate fromdate
of abolishment ofthe jobs until they shall be
rebulletined,

¢) July 10, 1972: Carrier raised no procedural defects
but denred on the basis of m Agreenent support.

a) June 6, 1%73: Appeal s on property exhausted, claim
enred py

Tghest Carrier officer handling |abor

relations.

CaimNo. b _ .
a) Juiy 30, 1971: Carrier issued Bulletin No. bk (See

Claim No. 2 supra).

Page 5
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May 14, 1972: General Chairmanfiledaclaim
prem sed on Bulletin No. 44 on behal f of "ol dest
signal maintainer....who woul d have bid on the
job if it would not have (sic) been abolished."

J%x 10, 1972: Carrier denied on the basis of
el I MT on Clainms Rule and on-the nerits.
Pointed out duplication with Claim No. 2.

June 6, 127a§: Appeal s on grope_rty exhausted with
ental by Mnager, Labor Relations.

Claim No., 5

a)

c)

April 28, 1972: Carrier issued Bulletin No. 10

whi ch announced i n words or substance as followss
abol i shment of five (5) positions involving eight
(8) employes; expansion of the territory covered by
"Q™ Tower Maintenance Gang to the entire system
establ i shnent and openi nﬁ for bids of five (5)

Mai nt enance positions; changing headquarters of the
Signal Construction Gang; and, establishnment and
opening for bids of two (2) Construction positions.

May 14, 1972: General Chairman filed a claim that
Bulletin No. 10 was a direct violation of Article |x
Section 3 and also citing Article I, Section 6(a).
The claim read further as follows:
"It shall be considered that all signalmen and
signal maintai ners whomare adversly ef f ect ed
by this Bulletin #10 April 28, 1972, and are
forced to bunp and/or bid positions other than
their established positions prior to Bulletin #10,
shal | have done so under protest in violation of
above nentioned Articles of the Signalmen's
Agreement .

Caimshall be made at the rate of tinme and one-
hal f for every enpleyee at his particul ar pay
rate prior Bulletin #10, begi nni ng May 9, 1972
and shall be on a continueing basis unti| these
posi tions are rebulletined as they were prior
Bulletin #10, April 28, 1972. Bours and money
shall bedet ernm ned from the Carrier'srecords
to satisfy clains."

July 10, 1972: Carrier Superintendent of Signals
enred the claimfor alleged failure to conply with
Time Limt on Cainms Rule on account "the claimis

vague and indefinite because it &es not name the in-
di vidual s who were al | egedly adversely affected.”

Page 6
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Also, Carrier denied on the nerits
d) June 6, 1%7§:Appeals exhaust edon the property
W enral by Manager, Labor Relations.

V% have reviewed in detail the record, the positions of the par-
ties and the many awards cited by each on the guestion whether Clains 1,
2, 4 and 5 are precluded fromarbitral reviw due to fatal procedural
defects. Im our considered judgnment, Carrier's contentions relative to
violations of the é0-day filing requirement of Article V, Section |(a)
of the Time Limts Rule are well taken relative to Caims 2 and 4. These
are not continuing violations as we have defined that termin previous
awar ds and thus do not escaFe the time limt by dint of Section 3 of
the Rule. The actions conplained of in these clainms are abolishnent of
the position and the remedy sought is, in additionto noney damages,
restoration of the position.. The abolishment of the Ganite Gty posi-
tion and referal of the work to gang signal maintainers is "the occurrence
on which the camor grievance i s based." This occurrence took place
on July 30, 1971 but these claims were not filed until My 14, 1972, noDre
than g nonths later. In rejecting the Organization's assertion that these
are "continuing clainms" we adhere to the principles stated in our Award
14450 fromwhich we quote the follow ng:

"Recent awards of this Board consistently have held
that the essential distinction between a continuing claim
and a non-continuingclaimis whether the alleged viola-
tion in dispute is repeated on nore than one occasion or
IS a separate and definitive action which occurs on a
particul ar date. (Award Nos. 12045 and 10532.) Here,
the action conplained of was the abolishment of the section
gang, including the position of Section Foreman, with
headquarters at Franklin, Mssouri and the sssigmment Of
the territory to headquarters i n Boonville, M ssouri .

It is undisputed that the abolishnment and transfer of
territory by Carrier occurred on orabout Jul?/ 21, 1958.
Therefore, we find the Time Limt Rule is ap i cabl e as
the claimwas not filed within sixty days after the date
of the occurrence upon which it is based. (Award Nos.
14131 and 12984.)"

To the same effect, see Awards 16125, 18667, 19341, 20349 and 20631i. W
find that Caims 2 and 4 are time-barred and nust be dism ssed.

Carrier also presses procedural objections to the filing of
Clainms No. 1, 4 and 5 because no individuals are named therein as Caimnts
nor are same readily ascertainable from Carrier records. This issue is
noot as to Claim4 because that claimis, in any event, time-barred. Wth
r_esEect to CaimNo. 5 we think the objection is well taken. But not so
with GaimNo. 1.
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Study of apparently conflicting awards on this subject conpels
us to conclude that the better reasoned approach is one which exchws
strict technical pleadings and favors processing of clains where the
identity of the Claimant, if notspecifically nanmed, is readily ascertain-
able from Carrier records. \Wen challenged on this point in Cflaiml\b. 1,
the Organization provided the nane of the specific Claimant in its appeal
to the Chief Engineer. Leaving aside the propriety of this clarifying
amendment, however, as we read the record, the identity of C ai mant
F. Wechert was readily ascertainable from Carrier records when the claim
initially was filed on June 20, 1972. |In our considered judgnent, Caim
No. 1 is both tinely and properly £iled and Carrier's procedural objections
thereto under the Time Limt Rule may not prevent its disposition on the
nerits. ApFI ying the same general principle to GaimNo. 5, however, we
find that claimto be so anbiguously and conjecturally framed that the
identity ofthe Claimants is undetermnable. In the circunstances we have
no alternative but to dismss GaimMNo. 5 because it does not identify
"the enpl oye invol ved" with the degree of particularity necessary for com
pliance with Article V, Section I(a).

Based upon all of the foregoi ng, we find that of the five (5)
claims presented only CaimNo. 1 and ClaimMNo. 3 properly are before us
for determnation on the nerits. As with any allegation of contract
violation not involving di sciPI ine or discharge, the Organization as nmoving
party herein has the burden of persuasion on every material point in con-
troversy to prove its allegations. Turning first to the language allegedly
violated in Article 1, Section 6(a) we find as follows:

"Article 1, Section 6{a):

Signal Maintainer: An employee assigned t 0 t he mai n-
tenance duties of a territory or

plant or to a Signal Mintenance Gang. Such enpl oyee
shal | performsuch work as inspection and tests not
covered by Section 2 of this Article | and light general
mai nt enance and ref)ai rs on his assigned territory or
plent. Wen Signal Miintainers are assigned to Signal
Mai nt enance Gangs they shal | perform heavy maintenance
and repairs and other maintenance and repairs covered by
the scope of this agreement which cannot be perforned by
the regularly assigned Signal Mintainer."

W can find in this record no evidence that the literal |anguage of the

cited provision was violated. That |anguage describes the Signal Maintainers
as an enploye assigned to a territory or plant or to a gang. These assign-
nents and the work perforned by each are not nutually exclusive under the

| anguage nor is there any express prohibition against the action taken by
Carrier herein. The only distinction drawn by the |anguage cited between

mai ntai ners assignedto a gang and others relates to the performance of
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certain "heavy" work but that question concededly is not at issue herein

The Organization asserts that the intent of the Ian%ua?e if not its litera

| anguage has bheen violated. Rut in the face of such clear and unanbi guous

| anguage and in the absence of amy contractual prohibition on Carrier's
action we cannot rightfully read such a meaning into Article I, Section 6(a).

Wth respect to the other cited contractual basis for the claims, Article IX

Section 3 prohibits certain action, otherwise inplicitly permtted, when
done for a forbidden purpose. In our view, Carrier's assertion that this

BFOVISIOH may be violated only if an abandoned position subsequently is re=-
ulletined at a lower rate opay is too narrow. That is a most obvious

way to violate the cited section but not the only way. Rut in each case

of such alleged violation, the expresslanguage of that section requires

the Claimant to prove by probative evidence hoth aspects ofa violation

to wit: commission Of the act and that it was done with SCi enter, i,e., for

the prohi bited purpose of reducing rates of pay or evading the appiication

of rules in the Agreement (Enphasis added). Even if the record I's viewed
in the manner nost favorable to the Organization, only the first of these
evidentiary burdens is met on this record. There is not sufficient evidence

to show, and we may.not speculate with the Organization in the absence of
sone evidentiary basis, that Carrier's Purpose orintent was in the pro-

hibited category. Gven this failure of proof relative to intent we cannot
conclude that Carrier violated Article I X, Section 3.

For the reasons set forth hereinabove we find with respect to
each of the submitted claims as follows: Claims2, 4 and 5 are procedural |y
defective and nust be dism ssedw thout reaching their nerits. Cains 1
and 3 are not supported by the Agreement and nust be denied on their merits.

FINDINGS: The Third Division of the Adjustment Board, upon the whol e record
and all the evidence, finds and hol ds

That the parties waived oral hearing;

~ That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes within the nmeaning of the Railway Labor
Act, as approved June 21, 1934;

_ That t hi s Divi sion of the Adjustnent Board has jurisdietion over
the dispute involved herein; and

That the Agreement was not viol ated.
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A WA RD
Caimlis denied,
Claim 2 | S dismissed.
Caim3is denied.
Caimkis aismissed.,
Caim5is dismssed.

NATIONAL RAlI LROAD ADJUSTMENT BOARD
By Order of Third Division

Executive Secretary

Dated at Chicago, Illinois, this 30th day of Novenber 1976.




