NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 21329
THIRD DI VI SI ON Docket Number CL-21203

Janmes C. McBrearty, Referee

(Brotherhood of Railway, Airline and Steanship Cerks,
X ( Freight Handlers, Express and Station Employes
PARTIES TO DISPUTE: (
(Burlington Northern Inc.

STATEMENT OF CLAIM C ai m of the System Committee of the Brotherhood, GL=
7817, that:

1. The Carrier violated, and continues to violate, the rules of
the Cerks' Agreement, when it denied Bernard H Bmotte positions identi-
fied as JO23 and JO99 in the Joint Facilities and Contracts Departnent,
Ceneral Office, St, Paul, Minnesota.

2. The Carrier shall now be required to place M. Bmotte on
positions for which application was denied and rei nburse him for any |oss
of wages resulting from his being denied these positions.

OPI NLON_OF BOARD: C ai mant commenced enpl oynent with the Northern Pacific
Rai | way Conpany in Ceneral Ofice Building, Freight
Accounting Department, St. Paul, Mnnesota, on June 16, 1959.

C ai mant established a seniority date of June 16, 1959, in the
Freight Accounting Department in accordance with the Wrking Rules Agree-
ment between the Northern Pacific Railway Conpany and the Brotherhood of
Rai | way O erks.

The Freight Accounting Department was one of the sixteen or so
classified departments in the Northern Pacific General Ofice Building.
Each of these classified departments maintained a separate seniority list
in each of these respective departments.

C aimant continued on this separate seniority roster covering
the classified departnent in which he was enployed until Mrch 3, 1970.
On that date the merger of the conponent |ines conprising the Burlington
Northern occurred. The former Northern Pacific was one of the conmponent
lines which wake up the Burlington Northern.

On March 3, 1970, Caimant, along with all employes in the
various classified departments of the Northern Pacific Railway and the
Geat Northern Railway had their names dovetailed in seniority order on
a consolidated roster in accordance with the provisions of the Burling-
ton Northern Cerks' Merger Agreement, with an effective date of March
3, 1970. This consolidated roster is identified as St. Paul Ceneral Ofice
District Roster No. 4, as shown in Article II, Section |(1) (iv) of the
above referred to Merger Agreement and Rule 4 of the Oerks' Wrking Rules
Agreenent with an effective date of March 3, 1970.
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During the period 1959-1970, Claimant was the incunbent of
various clerical positions. During the last two years in the Freight
Accounting Department, C ai mant occupi ed the position of Department Head
of the Interline Forwarding Department. Subsequently Caimant went to
the Passenger Accounting Departnent as Assistant Bureau Chief where he
remai ned in that capacity until the nerger of the conponent |ines com=
prising the Burlington Northern in March, 1970,

Fol | owi ng the consummation of the merger, Caimant continued in
Passenger Accounting, but not im the capacity of Assistant Bureau Chief.
In February, 1972, Clajimant becanme the incunbent of a Bill Cerk position
in the Disbursement Accounting Office, where he continued to work until
March, 1974, when he was displaced from this position by a senior employe,

When O ai mant became aware of the fact that he was being displaced
fromthe Bill Cerk position in Disbursement Accounting Department, he at-
tenpted to exercise seniority rights by displacing a junior enploye on Bill
Cerk Position J 023, Joint Facilities and Contracts Departnent.

_ Claimant's witten request for Bill Clerk Position J 023 was
rejected by Carrier because Claimant failed to pass a witten examination,

achieving a score of only 50 out of 100 points.

G ai mant then sought to exercise seniority rights on Bill Cerk
Position J 009, Joint Facilities and Contracts Departnent. However, this
di spl acenent al so was not honored by Carrier, since Carrier believed it
woul d not be proper procedure to allow Claimant to retake the test imme=
diately, in light of the fact that one-half of the test was identical to
the other test Caimnt already had taken, but failed. (The other one=
hal f of the questions were also the sane as before, but required somewhat
different answers, based on the different duties involved in Position J 009).

On March 6, 1974, Caimant wote to Carrier requesting a hearing,
under the provisions of the Cerks' Agreement, Rule 58, entitled, "Giev-
anceg." A hearing was held on March 14, 1974, As a result of this hearing
Carrier issued a decision on March 22, 1974, sustaining the original deci-
sion to reject Caimnt's request for Bill Cerk Positions J 023 and J 009.

In urging that the claimbe sustained, Caimnt has cited the
fol l owi ng rules in the Agreenent:

"Rule 56. | NVESTI GATI ONS AND APPEALS

A An enploye who has been in service nore than sixty (60)
days or whose application has been formally approved shall
not be disciplined or dismssed without investigation, at

whi ch investigation, the enploye if he desires to be repre-
sented by other than hinsel f, may be acconpani ed and repre-
sented only by the duly accredited representative, as that
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"termis defined in this agreenment. He may, however, be
hel d out of service pending such investigation. The inves-
tigation shall be held within seven (7) calendar days of the
date when charged with the offense or held from service.
Notice of the investigation shall be in witing with a copy
to t he Local Chairman, The investigation shall be held in
a fair and inpartial manner. A decision willbe rendered
within twenty (20) cal endar days after the conpletion of
i nvestigation.

B, Investigations shall be held whenever possible at home
terminal of employes involved. They will also be held at such
timeas not to cause employes to | 0se rest or time, whenever
possible to do so.

c. Wen necessary to secure presence of w tnesses or
representatives not immediately avail able, reasonable
post ponenent at the request of either the Company or
Employe may be had.

D. If decision results in discipline to be admnistered, it
shall become effective as pronptly as necessary relief can
be furnished, but in no case nore than five (5) cal endar
days after notice of such decision to the enploye. If not
effected within five (5) calendar days, or if enploye is
called back to service prior to conpletion of suspension,
any unserved portion of the suspension period shall be
cancel | ed.

E. An enploye dissatisfied with decision shall have the right
to appeal to the next higher proper office, provided witten
request is made to such officer and a copy furnished to the
agent or officer whose decision is appealed, within twenty
(20) calendar days of the date of advice of the decision.

The right of further appeal in the regular order of suc-
cession, up to and inclusive of the highest official desig-
nated by the conpany to whom appeal s may be made, is hereby
est abl i shed.

F. Atranscript will be made of all statements, reports, and
information made a matter of record at the investigation, and
a copy of such transcript will be furnished on request to the
enploye or his representative

G At the investigation or appeal, the enploye may be assisted
only by the duly accredited representative, as that termis
defined in this agreenment.**
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"RULE 58.  GRI EVANCES

An employe who considers hinself otherw se unjustly treated
shal | have the sane right of hearing and appeal as provided
for by Rule.56, provided written request is made to his
immediate superior within seven (7) cal endar days of

know edge by the employe of the cause of the conplaint.”

"RULE 7. PROMOTI ON

Employes covered by these rules shall be in [ine for pronotion
Promotion shall be based on seniority, fitness and ability;
fitness and ability being sufficient, seniority shall prevail,
except, however, that this provision shall not apply to excepted
positions.

NOTE: The word "sufficient’ is intended to nore clearly
establish the right of the senior clerk or employe to bid

in a new position or vacancy where two or nore employes have
adequate fitness and ability."

The primary issue in this dispute is the question of whether the
Carrier violated the Cerks' Agreement, Rule 7, by the use of a test as
the sole tool for deternmining fitness and ability under the provisions of
Rule 7, and in so doing, acted in an unreasonable, arbitrary and capri-

ci ous nmanner.

Prerequisite to any exe&nation of the primary issue of the case
at bar is a disposttion as to whether the claimnust be sustained for fail-
ure of the Carrier to follow the provisions of Rules 58 and 56, in that
the Caimant was not afforded a timely hearing as requested under these rules.

In addition, a determnation nmust be made as to whether or not
the Employes failed to properly follow the line of appeal procedures in the
progression of this claim on appeal

Concerning Carrier's alleged violation of Rules 56 and 58, the
Board finds that, although there was a technical violation in that the
investigation was held eight (8) days after O aimant charged Carrier with un-
just treatnent, instead of seven (7) days as prescribed by Rule 56, we fail
to see how the Claimant was in any manner prejudiced by the delay of one (1)
day in the date of the hearing. Wat this Board |ooks for is prejudicia
error adversely affecting a Claimant's procedural and substantive rights
under the controlling Agreement. Since no prejudice to C ai mant has been
showm by the one (1) - day delay in the hearing, this matter may be di sm ssed
as a non-prejudicial error.
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Next, a determ nation must be made as to whether or not O ai nant
failed to properly follow the |ine of appeal procedures in the progression
of this claimon appeal. Carrier asserts that the claim is barred from
Board consideration because Claimant failed to follow the established
appeal s procedure. The appeal s procedure asserted by the Carrier to be
applicable to this case is treated in Carrier letters to the Union dated
Febmary 3, 1969; February 9, 19703 May 5, 1970; Novenber 24, 1970; and
January 2, 1974. Al of the 1970 letters make reference to "Claims resulting
from disciplinary actions." The,, January 2, 1974 letter refers to the
appeal s procedure as fol | ows:

APPEAL IN DI SCI PLI NE CASES

Wth respect to discipline cases the initial appeal from
decision will be to the enploying officer designated above.
The intermediate appeal will be to the Regional Assistant
Vice President of Operations except as otherw se stated

bel ow: "

The above quoted procedure was not exclusively followed in this case, so the
question is whether such procedure is applicable to a disqualification case
The Carrier's contention is that, since the hearing in this case was obtained
under Rule 58 (unjust treatnent), and since Rule 58 affords the sane right of
investigation and appeal as for discipline cases under Rule 56, itfollows
that the appeal of a decision resulting froma Rule 58 hearing is governed by
the appeal procedures established for discipline cases under Rule 56. Examina~
tion of this contention raveals that, although Rule 58 provides for an appea
after initial decision to the next higher officer and thereafter "in the regu-
lar order of succession” to the highest official, the Rule does not provide
and, therefore, omts the specific steps of the "regular order of succession."
The onitted part of the precedure, which is the part in dispute here, is
establ i shed by conference and correspondence of the parties and thus the Car-
rier's correspondence on the disputed procedure is pertinent.

Such correspondence, in speaking solely of discipline cases and in
maki ng no reference at all to unjust treatment cases, fails to reflect any
i nt ent what ever that unjust treatment-cases were intended to be covered by
the subject procedures. Indeed the correspondence reflects that discipline
cases were the only cases contenpl ated by the subject procedures. Moreover
absent a clear contra statement of intent in the Carrier's correspondence,
the cross-reference fromRule 58 to Rule 56 does not automatically place an
unj ust treatment case under appeal s procedures which refer only to discipline
cases . Such a result is strongly negated by the fact that the substantive
di fferences between the two kinds of cases are significant and self-evident,
and as well, by the fact that the usual neaning of the term"discipline"
does not render it synonymous with the term "unjust treatnent.” In these
circunstances the Carrier's contentions about the consequences of the erosse=
reference fromRule 58 to Rule 56 cannot be accepted, particularly since, as
previously noted, the disputed procedures have been established by conference
and correspondence between the parties and not by the Rules themselves.
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Turning now to the primary issue in this case, Caimnt did not
successfully pass a witten test, and this was made the determning factor
by Carrier that he did not have sufficient fitness and ability.

A detemmination of how nuch wei ght should be given test results,
along with other relavant factors, is a matter of judgnent, Wen such
judgment is exercised honestly and upon due consideration, it is not arbi-
trary action even though there may be room fortwo opi nions.

There is nothing in the record which indicates unjust treatment
or anarbitrary or capricious judgment onthe part of Carrier. This Board
will not set aside Carrier's judgment of fitness and ability unless it is
arbitrary or capricious or has been exercised in such a wanner as to cir=
cumvent the Agreement. W are not permtted to blithely substitute our
judgnent for that of Carrier in disputes of this type under our limted
review authority. (See Awards 21108, 21115. 20995, 20916. 20881, 20880,
20879, and 20878).

Accordingly, on the basis of the record considered as a whol e,
establ i shed precedent, and the foregoing analysis, the Board is conpelled
to deny the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not violated.

AWARD

d ai m deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: * ¢
Executive Secretary

Dated at Chicago, Illinois, this 30th day of November 1976.




