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( Express aud Station Ruployes

PARTIES TODISPGTR: (
(Fbrtland Terminal Railroad Company

STATEMElpT  OF CLAIM: Claim of,the System Committee of the Drotherhood,
CL-7878, that:

1. Carrier violated the provisions of the Rational Vacation
Agreement when it failed to schedule a vacation period and grant vacation
to MC. K. Mack, Rrtra Mail and Raggageman,  Portland, Oregon, for the year
1973, for services performed in 1972.

2. Carrier shall xmw compensate K. Mack for fifteen (15) days
ungranted vacation for the yeac 197'3 at the rate of time and one-half.

OPINIOROFROARD: After the Claimant's request for an assigned vacation
period in 19'73 was declined, claim was filed alleging

that he met the requirements of,the Vacation Agreement of 100 days of com-
pensated service in 1972 and that he was therefore entitled to 15 days
vacation ps~r in 19'73 at the time and one-half rate. There is no dispute
that the Claimant, a protected employa under the Rational Stabilization
Agreement of February 7, 1965, received compensation in 1972 as follows:
79 days worked; 102 days not worked but paid pursuant to the February 7
Agreement; 15 days vacation pay; and five days sick leave pay. The Carrier's
primary defense is that this claim Canuot be decided without interpreting
the Rational Agreement of February 7, 1965, which provides that disputes
involving the interpretation of such Agreement "msy be referred by either
party" to the Rational Disputes Committee (SBA Ro. 605) set up by such
Aweement . The Carrier asserts that the February 7 Aepeement thus makes
the Disputes Committee the exclusive forum to consider a claim of this kind
and that this Board &es r& have jurisdictionof the claim. The -loyes
contend that the application of the February 7 Agreement, while a psrt of
this dispute, is not really the issue in this case; and that the issue here
to,be resolved does not require an interpretation of the February 7 Agreement,
but rather, an interpretation of the Aational Vacation Agreement of December
17, 1941, es amended. Apart from this jurisdictional issue, the parties job
issue about the significance under the Vacation Agraement of the days paid
for butnot~worked by the Claimant in 19‘72. The specific imue'is whether
the 102 days paid for but not ~worked in 1972 can be counted towaM the ~number
of days of compensated service (100 days) required to qualify for a vacation
under the Vacation Agreement. If it is proper to count the 102 days,.such
&ys gdded to the 'i'g days worked amount to 181 dsJrs or IPON than enough to
meet the qualifyizlg  criterion in the Vacation Agreement. If the 102 days
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are not counted, the Claimant obviously did not qualify for a vacation in
1973.

The time and one-half part of the claim Is based on the theory
that, because the Claims& was required to be on standby during the entire
year, which in effect amounted to the performance of service forthe entire
year, he is entitled to overtime under Article 5 of the Vacation Agreement.
The pertinent provision of such Article provides that:

"Such employe shall be paid the time and one-half rate for
work performed during his vacation period in addition to
his regular vacation pay."

The Carrier asserts that this provision is inapplicable because the Claimant
did not have a vacation period and thus did not perform work during his
vacation period.

Except for the herein claim of overtime, which will be discussed
separately, essentially the same facts and issues presented by the instant
record have been definitively adjudicated in prior Third Division Awards
16844, 18316, and 18385. These authorities expressly considered the
jurisdictional and merit argument made by the herein Carrier, and each of
them issued a ruling which clearly supports the instant claim. The contra
Awards cited by the Carrier, Awards Nos. 7 and 15, Public Law Board Eo. ll4,
presented facts and issues which are not parallel to this case or to the
aforementioned Third Division Awards and thus the Carrier's authorities do
not negate the claim. Similarly, there is no support for the Carrier's
contention that, in the absence of a clear showing to~the contrary, it
should be assumed that the parties in the cited Third Division Awards
expressly or impliedly waived their rights to have their disputes resolved
by the national Disputes Committee. Examination of the Awards in question
show beyond any doubt that the Carrier in each of the Awards expressly and
clearly plead the defense of exclusive jurisdiction of the Eational Disputes
Committee to resolve the involved disputes, and that in each instance the
Third Division Board ruled that it had jurisdiction of the dispute.

In Awsrd Eo. 18316, in rejecting the argument that this Board
lacked jurisdiction because the dispute required the interpretation of the
February 7 Agreement, this Board stated:

I, .0. We determine, however, as the Organization contends, that
it is a question of whether or not the Vacation Agreement was
violated and thus the question is properly before this Board."

The same follows here because, although the confronting dispute calls for a
determination of whether compensation under the February 7 Agreement for days
paid but not worked has the status of rendering "compensated service" under
the Vacation Agreement, and although that determination requires consideration
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of a provision of~the February 7 Agreement, the making of that determination
&es not const%tut& an "interpretStion"  as such term is used in Article VII,
Section 1, of the February 7 Agreement. Such determination amounts solely
,to a prelimiuary findiug of fact, which, standing alone, is meaningless;
and even if the February 7 Agreement were applied to such fact, the factors
essential to the resolution of the herein diijmte would still be absent.
However, when the Vacation Agreement is qpliad to such fact iu the
circumstances of this dispute, ti ultimate, meanjngful conclusion in
resolution of the herein dtiplte can be reached. And since it is the
Vacation Agreement which is uqder consideration in this dispute, on an
allegation that its term have been violated; the Board has jurisdiction
of the here* dispute.

As previously indicated; both the jurisdictional and merit issues
of this case have been the subject of rulings which clearly support the
claim. AWards 18316, 16844, and 18385. In view of these authorities,
and under the doctrine of stare decisis, the claim will. be sustained.

However, as regards the herein overtime claim, none of the three
prior Awards evidences that the issue of overtime was expressly considered.
The Statement of Claimin two of these Awards, lies. 16844 and 18385, does
not make 89y claimforovertime. The Statement of Claim in Award Iio. 18316
made an express claimfor overtime and the claimas presented therein appears
to have bean sustaiued without modification; however, the issue of overtime
was not discussed in that Awar! and thus the Award does not serve as a
soundprecedent ontheovertimeissue inthis case. Here,the overtime is
claimedonthebasis ofanagreement~visionwhichrequiresthatan
employe shall be paid overtime for “work performed durw his vacation
period," in addition tohis regulsz vacationpay. The term 'korkpsrformad"
in this passage Is clear and unambiguous and the status of being on standby
cannot be said to come within the term as the Employes contend. The Claimant
didnotperfonnworkduring  a vacationperiodandcousequently, the ovgtim
part of the claimcanuotbe  sustained.

In view of the foregoing, and on the whole record, the claim
will be sustained at the straight time rate.

FIBDIES: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the B@oyes  imulved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;
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RATIOI~ALRAILRQADADJU~!~UJBVTEIOARD
Ry Order of ThM Division

Dated at Chicago, Illinois, this 16th day,of December 1976.


