NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Fumber 21336
THIRD DIVISION Docket Number CL-21089
Frederi ck R Blackwell, Ref eree

Brot herhood of Railway, Airline and
St eamship C erks, Freight Handl ers,
Express and Stati on Employes

PARTI ES TO DISPUTE: ( _ _
(PortlandTer ni nal Railroad Conpany

STATEMENT OF CLAIM O ai mof ‘the SystemConmi tt ee of t he Brotherhood,
- GL-7878,that:

1. Carrier violated the provisions of the Rational Vacation
Agreenent when it failed to schedule a vacation period and grant vacation
to Mr, K Mack, Extra Mai | and Baggageman, Portland, Oregon, for the year
1973, for services performed in 1972.

2. Carrier shall now conpensate K. Mack for fifteen (15) days
ungranted vacation for the year 1973 at the rate of time and one-half.

OPINION OF BOARD: After the Claimant's request for an assigned vacation
period in 1973 was declined, claimwas filed alleging
that he met the requirementsof the Vacation Agreement of 100 days of com
pensated service in 1972 and that he was therefore entitled to 15 days
vacation pay in 1973 at the tine and one-half rate. There is no dispute

that the Caimnt, a protected employe underthe Rational Stabilization
Agreenent of February 7, 1965, received conpensation in 1972 as fol | ows:

79 days worked; 102 days not worked but paid pursuant to the February 7
Agreenent; 15 days vacation pay; and five days sick |eave pay. The Carrier's
primary defense 1s that this claimcannot be decided without interpreting

the Rational Agreenment of February 7, 1965, which provides that disputes
involving the interpretation of such Agreement "may be referred by either
party" to the Rational Disputes Commttee (SBA No. 605) set up by such
Agreement. The Carrier asserts that the February 7 Agreement t hus makes

the Disputes Conmittee the exclusive forumto consider a claimof this kind
and that this Board &es not have jurisdiction of the claim The Employes
contend that the application of the February 7 Agreement, while a part of
this dispute, is not really the issue in this case; and that the issue here
to be resolved does not require an interpretation of the February 7 Agreenent,
but rather, an interpretation of the National Vacation Agreement of Decenber
17, 1941, as anended. Apart fromthis jurisdictional issue, the parties josn
| ssue about the significance under the Vacation Agreement of the days paid
for but not worked by the O aimant in 1972. The specific issue is whet her
the 102 days paid for but not werked in 1972 can be counted toward t he mumber
of days of conpensated service (100 days) required to qualify for a vacation
under t he Vacati on Agreement. |f it is proper to count the 102 days, such
days added to the 79 days worked amount to 181 days ormore t han enough to
meet the quelifying criterion in the Vacation Agreenent. If the 102 days
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are not counted, the Caimant obviously did not qualify for a vacation in
1973.

The time and one-half part of the claimls based on the theory
that, because the Cleiment was required to be on standby during the entire
year, which in effect amounted to the performance of service for the entire
year, he is entitled to overtime under Article 5 of the Vacation Agreement.
The pertinent provision of such Article provides that:

" Such eqploye shal | be paid the tine and one-half rate for
work perforned during his vacation period in addition to
his regular vacation pay."

The Carrier asserts that this provision is inapplicable because the O ai mant
did not have a vacation period and thus did not performwork during his
vacation period.

Except for the herein claimof overtime, which will be discussed
separately, essentially the same facts and issues presented by the instant
record have been definitively adjudicated in prior Third Division Awards
1684k, 18316, and 18385. These authorities expressly considered the
jurisdictional and nerit argunent made by the herein Carrier, and each of
them i Ssued a ruling which clearlg supports the instant claim The contra
Awards cited by the Carrier, Awards Nos. 7 and 15, Public Law Board No. 11k,
presented facts and issues which are not parallel to this case or to the
aforenentioned Third Division Awards and thus the Carrier's authorities do
not negate the claim Simlarly, there is no support for the Carrier's
contention that, in the absence of a clear showi ng to the contrary, it
shoul d be assumed that the parties in the cited Third Division Awards
expressly orimpliedly waived their rngts.to.have their disputes resol ved
b% the national Disputes Committee. am nation of the Awards in question
show beyond any doubt that the Carrier in each of the Awards expressly and
clearly plead the defense of exclusive jurisdiction of the Nationsl EXSﬁutes
Committee to resolve the involved disputes, and that in each instance the
Third Division Board ruled that it had jurisdiction of the dispute.

| n Award No. 18316, in rejecting the argument that this Board
| acked jurisdiction because the dispute required the interpretation of the
February 7 Agreenent, this Board stated:

"... W determne, however, as the Organization contends, that
it is a question of whether or not the Vacation Agreenent was
violated and thus the question is properly before this Board."

The sanme fol |l ows here because, although the confronting dispute calls for a
determ nation of whether conpensation under the February 7 Agreenent for days
paid but not worked has the status of rendering "conpensated service" under
the Vacation Agreenment, and although that determ nation requires consideration
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of a provision of the February 7 Agreenent, the making of that determination
&es not constitute an "interpretation™ as such termis used in Article VI,
Section 1, of the February 7 Agreement. Such deternination amounts sol ely
tod preliminary finding of fact, which, standing alone, is nmeaningless;

and even if the February 7 Agreement were applied to such fact, the factors
essential to the resolution of the herein aispute woul d still be absent.
However, when the Vacation Agreenent is applied to such fact im the

ci rcunstances of this di spute, an ultinate, meaningfu} concl usion in
resolution of the herein dispute can be reached. And sinece it is the
Vacation Agreement which i s under consideration in this dispute, on an
allegation that its terms have been violated; the Board has jurisdiction

of the herein dispute.

. As previously indicated;, both the jurisdictional and merit issues
of this case have been the subject of rulings which clearly support the
claim Awards 18316, 16844, and 18385. In view of these authorities,
and under the doctrine of stare decisis, the claimwll. be sustained.

However, as regards the herein overtime claim none of the three
prior Awards evi dences that the issue of overtime was expressly considered.
The Statenent of Claim inm two of these Awards, Nos. 168& and 18385, does
not make any claim for overtime. The Statenent of C aimin AwardNo.18316
made an express elaim for overtine and the elaim as presented therein appears
to have bean sustained without nodification; however, the issue of overtine
was not discussed in that Award and thus the Award does not serve as a
soundpr ecedent ont heoverti mei ssue in this case. Here, the overtinme is
claimed on the basis of an agreement provision which requires that an
enpl oye shal |l be paid overtime for “workperforned during hi S vacation
period," in addition to his regular vacation « The t er m"work performed”
in this passage is clear and unanbi guous and tﬁgvst atus of being on standby
cannot be said to come within the term as the Employes contend. The O ai mant
did not perform work during a vacation period and consequently, t he overtime
part of the elaim cannot be sust ai ned.

In view of the foregoing, and on the whol e record, the claim
will be sustained at the straight tinme rate.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;
That the Carrier and t he Employesinvolved i I S dispute are

n thi
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934;




Award Number 21336 Page 4
Bocket Number CL-21089

Thet this Division of the Adjustnent Board has jurisdiction over
t he dispute involved herein; and .
'1‘&h&t the Agreement ﬁasviolated.

AW ARD

-.Claim Sustained at the straight tine rate.

NATTIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: -
ve Secretary

xecutl

Dated at Chicago, Illinois, this 16th day of Decenber 1976.




