NAT| ONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 21337
THIRD DI VI SI ON Docket MNumber MM 21093

Frederick R Blackwell, Referee
(Brot herhood of Maintenance of Wy Employes

PARTIES TO DI SPUTE: (
(Cedar Rapids and lowa City Railway Conpany

STATEMENT OF CLAIM Caimof the System Committee of the Brotherhood that:

(1) The Carrier's suspension from service of Sectiommen Frank
Peres, Lawence Aakre, Paul Malatek and David Ml atek from Decenber 31,
1973 through January 7, 1974, both dates inclusive, was wthout just and
sufficient cause and on the basis of unproven and disproven charges
(SystemPi | e CR&IC-D=564).

(2) The second hearing conducted by the Carrier was inproper
and invalid,

(3) 'The record of the above-named enployes be cleared of any
entry nade as "a result of the aforesaid discipline.

(4) Each of the above-naned enpl oyes shall now be allowed six
days' (48 hours) pay at the rates applicable to their positions on each
claim date,

OPI NI ON OF BOARD: This is an appeal of a disciplinary action in which

. o the Board has before it the parties' Submisgions and in |
addition has the benefit of the parties' oral argunents made in a hearing
conduct ed by the Board on Cctober 14, 1976,

*" The subject discipline involves a five (5) day suspension which
was di spensed to the four Claimants follow ng a Decenber 20, 1973 hearing
on the charge of refusing to ride on a conpany truck to the job site at
Pal o, lowa, on Decenber 8, 1973. The Organization asserts that the heaving
evi dence does not support the discipline and additionally, that no considerr
atioa. should be given to a second hearing which was held on Janwary 25, 1974
over the Organization's objections.

The "barrier had mo authority under Rule 19 of the Agreement 2
(Discipline and Grievances) to conduct the second hearing in January 3574 and _
accordingly the record of the second hearing will not be considered in the
di sposition of this dispute.

) The incident which led to the discipline arose froma work assign=-
ment involving ei ght trackmen, including the four Caimnts, one truck
driver, and Track Foreman Richard Lewis. Al of these enployes assenbled
at a reporting point at 7:00 A°M on Saturday, Decenber 8, 1973, prelimnary \
to traveling about forty-five (45) mnutes to their work point for that day. V\
The travel arrangements called for the Foreman, the truck driver, and one
trackman tO0 ride in the cab of a dunp truck, with the remainder of the crew
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riding in the back of the truck which was enclosed. The weather was
cold, with wind and a temperature 8 degrees abwe zero. Prior to December
8, the managerent had refused the employes® request to have another truck
available for transport, so as to permt nore men to ride in a cab rather
than in the back of the truck; their request to drive to the work site in
a private auto had al so been denied. They renewed their request to use
H an auto on the norning of Decenber 8 and were' again denied by Foreman
Lewis, After a brief period, the truck departed fromthe reporting point
for the work site with four trackmen aboard, but w thout the O ai mants who
followed i n an aute., The work assignment was performed satisfactorily,
after which the Gaimants returned by auto to their off-duty point.

The significant fact in the foregoing concerns the mode of travel
to and fromthe work siteg however, it is difficult to piece together from
the hearing record’a clear picture of the events which caused the truck to -
| eave for the work site without the Cainmants and the Claimants to drive
an auto to the work site. One of the most certain aspects of 'the incident.
Is that Caimant Frank Peres, as the group's spokesman, was trying to
persuade Poreman Lew s to change his decision against the use of an auto,

It is also clear that Foreman Lewis definitely said no to the renewed
request to use an auto. However, beyond this, the Foreman was extrenely
anbivalent in regard to whether he gave a direct order for the Caimnts to
ride in the truck and whether the Caimants definitely refused to obey such
order. Indeed, Foreman Lewi s enphatically stated that he did not give such
an order while, on the other hand, Camant Peres just as enphatically said
that the Foreman di d give such an order. The Foreman's testinony indicates
that he viewed the situation a8 one in which the Caimnts knew that they
were to ride the truck and that their failure to get into the truck pronptly

_/ mani fested a refusal to ride the truek. Camant Peres' testinony indicated

~ that he viewed the situation as one in which he was negotiating for the use:
of the auto, with the intention of riding.in the truck if his negotiations
did not succeed. He stated that he and the other Claimants had in fact
decided to board the truck but that it left the reporting point before they
had opportunityto do so. The, testinmony of both Foreman Lewi s and Claimant
Peres established that, with the exception of C aimant Law ence Aakre, no
‘employe stated a refusal toride in the truck., O aimant Aakre, who had just
returned to work after a sick period, said that he did make such an express
refusal and that he told the Foreman that he would not ride in the rear of
the txruck because in the Cainmant's words: "I was full of gens and right
next to pneumonia, and if he hasn't any respect for your health, you have to
respect your own health."”

I n assessing the foregoing, and the whole record, it is noted that
the Carrier offered no evidence to rebut Camant Aakre's contention that he
refused to ride in the mar of the truck because of health considerations..
This contention was tinely made while the incident was i n progress, and no
evidence of record casts doubt on its authenticity. The discipline shall
therefore be vacated with respect to O aimant Aakre and he shall be compen-

sated for all time |ost.
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The evidence with respeet to the remainder of the daimnts

presents nore difficulty because the anbival ence manifested in the testinony
of Foreman Lewi s strongly suggests that his words and actions at the scene
of the incident did not clearly convey to C aimant Peres that the O aimnts
must board the truck pronptly, without further discusgion of the use of an
auto, or be deened to have refused to obey a direct order. The situation

was anbi guous, to say the |east, because Foreman Lewis insisted that he
never issued a direct order to board the truck. However, on the whole
record, it is concluded that the Carrier's evidence narrowy makes out that
the Claimants' conduct anounted to a refusal to obey a management directive
to ride the truck to the work site, They were aware that the truck was the
intended node of transportation before reporting for work and in addition,
their prior request to use an auto had been denied. Also, since the Caimants
stated that they intended to ride the truck, but did not because it left
without them it is pertinent to note that the truck depakted fromthe
reporting point in circunstances which allowed the Caimants to flag it down
if they had made adequate effort to do so. Consequently, it is concluded that
the Carrier's evidence supports the charge with respect to the Claimnts with
the exception of Caimant Aakre and that discipline therefore was warranted.

However, the quantum of discipline i s disproportionate to the
seriousness of the offense involved., The Caimants did persist in their
requests to use an auto for the forty-five (45) nminute drive to the work site
however, this is understandable in view of the fact that the termperature was
8 degrees above zero, so their persistence cannot be characterized as
unreasonable. Also, their use of an auto in no way inpaired the quality or
efficiency of the crew s performance of the work task for the day and in
addition, as previously indicated, Foreman Lewi s coul d have advanced his
viewpoint with nuch nmore clarity than he did, In these circunmstances, and
on the whole record, the five (5) day suspension till be reduced to a one
(1) day suspension which i s appropriate for and Commensurate With the of f ense

committed,

FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

The discipline Was excessive.
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Caimsustained with respect to, Cainant Lawrence Aakre.
claim Sustained in-part for the remainder of the Clainmants in that the
five (5) day suspension shall be reduced to a one (1) day suspension

as per Qpinion.

NATI ONAL RAI LROAD ADJUSTMENT - BOARD
By Order of Third Division

cemons L0 Oleella

Executive Secretary

Dated at Chicago, Illinois, this 16th day of Decenber 1976.




