NATIONAL RAILROAD ADJUSTMENT BOARD
' Awnar d Number 21338
THIRD DIVISION Docket RumbercCi~21138

Frederick R. Blackwell, Ref eree

éBr ot herhoodof Railway, Arline and

Steamship Cl er kS, Freight Handlers,
é Express and Station Employes

PARTI ES TO DISPUTE: (

G and Trunk Western Rai | r oad Company

STATEMENT OF CLAIM  Claimof the System Conmittee of the Brotherhood
(GL-7806)t hat :

1. The Carrier violated the Cerks' Agreement when it failed
and refused to allow M. R Clevenger tinme and one-half for service per-
formed outside his regular assigned hours on Septenber 10, 11, 12 and 13,

1973.

_ 2M . R Clevenger shal| now be al | owed the difference between
strai ?ht time rate and tine and one-half rate for service perforned on
the aforenentioned dates.

OPINION OF BOARD: The facts of record im this case reflect significant
conflict; however, in the min the conflict results
fromerror which the parties have corrected orclarified in their Rebuttal
Briefs. Wthout reciting the specific conflicts, it suffices to say that
a careful study of the record reflects the statement of facts which now

foll ows.

The facts concerning the schedul es of the Claimant's regul ar
position and the position of Tinmekeeper are pertinent. The O aimant was
regul arly assigned to the position of IBM Machi ne Operator No. 4Pontiac,
M chigan, 3:00 P.M to 11:00 P. M, Sunday through Thursday with Friday and
Saturday rest days. The Tinekeeper position had hours of 8:00 AM.to
4:30P.M, Mnday through Friday with rest days of Saturday and Sunday.

The O aimnt worked on the Tinmekeeper's position on the dates of Septenber 3
through 9, 1973. On Monday, Septenber 10, 1973; a short vacancy arose oOn
the Tinmekeeper's position and the position was advertised as a tenporary
position for 90 days or less. The Claimant workedt he Ti mekeeper's position
on September 10, 11, 12 and 13, 1973, and the claimrelates to these dates.
He al so worked the position on Septenber 14, but no clai m therefor i s presented
as he received Pren‘ium pay for this date. He was called fromthe seniority
list on each of the days of Setember 10-13; and on each day he accepted the
call and worked the Tinekeeper's position. Because of the overlap in the
schedul es of the claimant*s regul ar positionand the Ti nekeeper's position,
the Gaimant did not work his regular Ppsition of Machine Qperator from
Septenber 10 through 14. The Organization states without contradiction that
the Caimnt was the only qualified availabl e Employe who coul d perform

ti nekeeper duties on the dates of Septenmber 10-1k.
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The Organi zation contends that under Rul es ki and 45, the O ai mant
is entitled to premumpay for Septenber 10, 11, 12, and 13, 1973, because
the 8:00 A M Tinekeeper's position was not continuous with his reglarwork
periodend al so was in advance of his regular 3:00 P.M starting tinme as
Machine Qperat or No. 4. (No claim is nade in reardt 0 the O aimant's work
as 11 nekeeper during Septenber 3 = 9,1973.) The Cexrrier contends that
Rule 44 is inapplicable because "its provision for a mninm reporting pay
of two hours indicates that it was not intended to apply to the filling of
a conpl ete ei ght hour vecancy, and that Rule 45 is inapplicable because it
only COnes into play where an Employe perfornms service in advance ofhis
regular morkTﬁeriod and jn addition to his regular work period. (carrier's

enphasisz. e Carrier Turther contends that premiumpay is not in order
because t he O ai mant washandled properly under the short vacancy provi sions

of Rules 5, 12, and 15(c), and because he made a voluntary nove fromhis
regular assi gnment to the Tinekeeper's position under Rul'e 51(b) and (c).

The aforenentioned Rules in pertinent part read as follows:

"RULE 4l - Notified or Called

Enpl oyees notified or call ed to perform Service not con-
tinuous with the regular work period will be allowed a
minimme of two (2) hours at time and one-half for two (2)
hours' work or less, and if held on duty in excess of two
(2) hours, time andone-half will be allowed thereafter

on the mnute basis."

"RULE 45 - Service Perforned in Advance of Wirk Peri od

Rul e &k of this agreement will al so apply to enpl oyees
ordered to report for duty im advance of reguler starting
time for all time worked in advance of regular assignnent."

"RULE 5 = Pronotion, Assigmments and D spl acenents

Enpl oyees covered by these rules shall be in line for
promotion.  Promotion, assignnments, and displacements
shal | be based on seniority, fitness and ability; fit-
ness and ability being sufficient, seniority shal
prevail .

NOTE: The word 'sufficient' is intended to more clearly
establish the right of the senior enployee to bidin a
new position or vacancy where two or more enpl oyees have
adequate fitness and ability."
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"RULE 12 - Short Vacancies

éa) New positions orvacancies of thirty (30) calendar
ays of |ess duration shall be considered short vacancies
and may be filled wthout bulletining. However, when
there is reasonabl e evidence that such vacancies wll
extend beyond the thirty (30) day limt, they shall be

I medi at el y bulletined as provided in Rul e 10.

éb) New enpl oyees or employeesfromother seniority
Istricts or rosters filling positions or vacancies
whi ch have not been bulletined will not be considered as
establishing seniority under Rule 3.

(c) Wen filling positions pending assignment by bulletin
and when f£11ling short vacancies, enployees will be selected
in accordance with the Rule 5 and Rule 15(c)."

"RULE 15(c) = Reduci ng Forces,

When forces are increased or vacancies occur, furloughed
enpl oyees shal | be returned and required to returnto
service in the order of their seniority rights, except

as otherwise provided in this rule. Such enpl oyees, when
avail able, shall be given preference on a seniority basis
to all extra work, short vacanci es, and/or vacancies
occasi oned by the f£illing of positions pending assignnent
by bulletin, which are not filled by rearrangement of
regular forces. Wen a bulletined new position, or
vacancy, i S not filled by an employee in service seni or
to a furloughed enpl oyee who has protected his seniority
as provided in this role,-the senior furloughed enpl oyee
will be called to filthe position. Furloughed enpl oyees
failing to return to service within seven (7) daysafter
being notified (by mail or telegramsent to the Iast
address given) orgive satisfactory reason for not doing
so will be considered out of service."

'RULES1 - Overtime

(a) Except as otherwise provided in these rules, tine in
excess of eight hours excl usi ve of meal period, on any day
will be considered overtime and paid on the actual mnute
basis at the rate of time and one-half.

(b) Work in excess of 4o straight tine hours in amy work
week shall be paid for at one and one-half times the basic

straight tinme rate except Where such work i s performed by
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"an enployee due to noving from one assignment to another
or to or froman extraor furloughed list, or where days
of f are bei ng accumul at edunder par agr aph (g) of Rule k8,

(c) Enpl oyees worked on more than five days in any work
week shall be paid one and one-half times the basic straight
time rate for work on sixth and seventh days oftheir work
weeks, except where such work is perforned by an enpl oyee
due to moving fromone assignment to another or to or from
an extra or furloughed Iist, or where days off are being
accunul ated under paragraph (g) of Rule 50."

Rules 5, 12, and 15(c) contain no |anguage on the question of
whether pro rata or premum pay i s applicable in -this case and consequentl|y,
these Rules do not negate the claim In like vein the provisions of 51(b)
and (c) do mot support a finding that the Cainmant performedthe duties of
the Tinekeeper's position in the course of voluntarily moving from one
assignment t 0 another. These provisions, Rule 51(c) and (b), speak on
the subject of overtinme work in excess offorty (40) hours in any work
week or more than five (5) days im any work week; however, since the in-
stant claimis not based on more than forty (40) hours orfive (5) days in
any work week, the provisions' exclusion of premumpay in respect to "an
enpl oyee moving fromone assignnent to another" cannot be applied to the
confronting facts. Simlarly it is insignificant that no claimfor prem
um pay was made for the Claimant's performance of timekeeper duties during
Sept enber 3-9, However, it is si?nificant that on Septenber 10, the Tine-
keeper position was bulletined tor bids to be received on September 15;
because the bul letin manifested a short vacancy from Septenber 10 through
Septenber 15, which is inconpatible with the Carrier's argument that the
short vacancy on the Timekeeper's position consisted of short vacancies
of eight (8) hours each on each of the claimdates. On the other hand,
most Of the Organization's contentions are supported by the record. The
facts of record clearly show that the Claimnt was called to fill the
vacancy on the Ti mekeeper's position on each of the claimadates, that he
did work the vacancy, and that such work prevented himfromworking his
regul ar position because of the conflicting schedules of the two positions.
In these circunstances there can be no doubt that the Claimant's work on
the Ti mekeeper's position comes within the provision of Rule 44 which refers
t 0 "Employees... Called to performservice not continuous with the regular
work period." Indeed, this fact is spelled out in a Carrier letter of
March 15, 197k in which it is stated that: *. . . The short vacancies...

. Were_not comtimmous Wi th his regular work period." (Carrier's enphasis).

_ _ In Third Division Award go. 16563, a "Notified or Called" rule
identical to the herein Rule 44 was held to support a claimin which the
facts were essentially the same as the herein facts. There, the claimnt
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who had marked offhis regular first shift assignment was called to fill a
thirdshift assignment. Al though the Carrier contended, as here, that the
Claimenthad not worked in excess of eight 38) hours on the claimdate or
more than forty (40) hours that week, and al though the C ai mant had been
called to performthe work off a list to which hevoluntarily subscribed
his nanme (a "Willing Workers List"), the claimfor prem umgag was held to
be valid under the "Notified or Called" rule. Award Ne. 16563 is suffi-
ciently anal ogous to the herein facts and i ssues t 0 be given precedential
af f ect iau the confronting dispute and based thereon, the clai mwxll be
sust ai ned.

FINDINGS: The Third Division ofthe Adjustment Board, upon the whole record
and al| the evidence, finds and hol ds:

That the parties waived oral hearing;
~ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the neaning ofthe Railway Labor
Act, as approved June 21, 193k;

_ That this Division of the Adjustment Board has j urisdiction over
the dispute involved herein; and

That the Agreement was viol ated.

AWARTD

C aim sustained.

NATIONAL RATIROAD ADJUSTMENT BOARD
By Order of Third D vision

ATTEST: ’ [
Executive Secretary

Dated at Chicago, Illinois, this 16th day of Decenber 1976.




