KATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 21355
THIRD DIVISION Docket Rumber CL- 21364
James C. McBrearty, Ref eree
EBrotherhoqd of Railway, Airline and
St eanmshi p A erks, Freight Handlers,
{ Express and St ati on Employes

PARTIES TO DISPUTE: . .
(Kentucky & | ndi ana Terminal Railroad Company

STAT- OF cuamM: Caimof the System Commttee of the Brotherhood,
G.-7964, that:

(1) Carrier violated the Agreement when, without just cause, it
dismissedfromservice Yard C erk Wilbert Hayes ef f ective Thursday, June 27,

1974.
(2) As a consequence carrier shall:

(a) Pronptly restore M. Hayes to_dutdy with seniority,
vacation,and otherri ghts uni npaired.

(b) Pay M. Hayes the amount of wages he woul d have
earned absent the violative action |ess outside earnings.

(¢) Pay M. Hayes any amount he incurred for medical or
surgical expenses for himself or dependents to the extant
that such paymentswould have been paid byTravel ers
| nsur ance Compeny under G oup Pelicy No. GA-23000 and,
~in the event of death of M. Hayes, pay his estate the
amount of |ife insurance provided for under sai d policy.
In addition; reinburse himfor premium payments he nay
have made 'in the purchase of substitute health, welfare
and | i f e insurance.,

(a) Pay M. Hayes interest at the statutory rate for the
State of Kentucky for any amounte due under (b)hereof.

OPINION OF BOARD: Claimant entered Carrier's service on April 17, 1968,
and was employed as Yard Clerk Relief Vacation Bo. 2.
|t is-the responsibility of this positiontorelieve various other employes
for vacation, and in this capacity Cainmnt was scheduled to work on Wednes-
day, June 19, 1974, on the third "TRICK", from11:00 P.M to T:00AM.at

L. S. Junction,

On the night of June 19, 1974, Caimant tel ephoned Carrier at
approximately 10:45 P.M to say that he would be "a little late" because
he was having trouble with his ol d ear. Caimant than reported for work
bet ween 11:20 P.M and 11:15 P.M Wen Claimant reported for work, the
employe e was supposed to relieve was in a phone boot h across t he tracks
calling a train heading mth bound into the yard on the Code-a-phone.
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Cl ai mant thereupon tol d the Yardmaster that he had to return to
his carto get a per. \Wile in his car,Claimant fell into a sound sleep,
and Was mtful |y awakened unti| sometime between 1:15 A M and 1:30 A M
Claimant then wemt into the office, and was told by the Supervisor of Yard
Cerks that Mr. Smith, the Yard O erk whomd ai mant was scheduled to relieve,
would Work through the third "trick" instead of Clainmant. Cainant then
stayed around until 1:50 A M, at which time he went out to his car amnd

dr ove home.

on June 20, 1974, Carrier notified Claimant that there woul d be
an investigation on Monday, June 24, 197k. The purpose of this investiga-
tion was to | ook into the charge that Claimant "failed to protect his
assignment as 11:00 P.M to 7.0C AM L. S Junction Yard Oerk on Wednes-
day, June 19, 197k."

The hearing was conducted as schedul ed on June 24, and on June 26
Claimant was notified by Carierthat he was being di smssed from service
for failing to protect his assignment on June 19, and in 1ight of Claimnt's
past record of simlar infractions.

- Inurging that the claimbe sustained, Claimnt has cited the
fol l owing provision8 of the Agreement:

"RULE 2L
Advi ce of Charge

An enpl oyee, charged with an offense, shal | be furnished
with a letter stating the precise charge at the time the
charge i s nade and this shall be within 15 days after
know edge of the offense."”

YRULE 25
Investigation

An enpl oyee who has been in the service more than sixty
(60) days or whose application has been fornal |y approved
shal | not be disciplined ordismissed without i nvestigation

' He may, however, be held out of service pendi ngsuchin-
vestigation only if hi8 retention in service would be
injurioust 0 hinsel f or anot her person. The i nvestigation
shall be held within ten (10) days of the date whem
charged with the offense or held from service. A decision
will be rendered within ten (10) day8 after conpletion of
investigation, and copi es thereof furnished the Local and
Ceneral  Chairnmen. "
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"RULE 26
Appeal 8

The right of appeal by enployees or their duly accredited
representatives in the regular order of succession up to

and including t he hi ghest official ‘designated by t he cerrier
t 0 whom appeals may be made i S hereby establ i shed. Wen
appeal is taken, further hearing shall be granted, if re-
quested of the official to whomappeal is made. Tine linits
for appeals shall be as prescribed in Rule 28."

"RULE 27

Representation

At investigations and hearings au employee, i f he desires
to be represented, may be acconpani ed and represented by
one (1) ormoreduly accredited representatives as that
termis defined in this agreenent. D sputes growing out
of personal grievances and/or out of the interpretation or
application of agreenents or practices concerning wages,

rul es, orworking conditions between the parties hereto,
rra?/ be handl ed by the enpl oyee affected or one (1) or more
duly accredited representatives, first withthe immediate
supervisory officer and, if not satisfactorily settled,
may be appeal ed by the enpl oyee or his representative in
the order of succession up to and including the highest
gffi c(ijal desi gnat ed by t he management t 0 whom appeal 8 may
e made."

* * *

"RULE 29
I nvesti gati onand Hearing- When Held

Investigations and hearings shall be held when possibl e at
hone termnal of the enployee involved and at such time as
not, SO far as practicable, t 0 cause the enpl oyees to lose
rest or tinme. Employees shall have reasonabl e opportunity
to secure the presence of representatives ardfor necessary
W t nesses. "

"RULE 30

Record of | nvestigation8 and Hearings

A copy of statenents made a matter of record at the investi-
gation and hearing or on appeals wi || be furnished the
enpl oyee and the Local and General Chairnem "
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"RULE 31
Date of Suspension

If an enployee is suspended, the suspension shall date
from the tine he was taken out of service."

"RULE 32
Exoneration

If the final decision decrees that the charges against
the enpl oyee ware mSustained, the record shall be
cleared of the charge; if suspended or dismissed, the
enpl oyee shall be reinstated and paid for all time |ost,
if any, less amount earned el sewhere during suspension
or dismssal."

Numerous Pri or awardsof this Board set forth our functionin
di sci pl i necases. Qur function in discipline casesis not to substitute
our | udgnent for the Carrier's, nor to decide the matte= accord with
what We mght or might not have done had it been ours to determne, but
to pass upon the question whether, without weighing it, there is substan-
tial evidence to sustain a finding of guilty. |f that question is decided
in the affirmative, the penalty inposed for the violation is a matter which
rests in the Sound discretion of the Carrier. \& are mot warranted in
disturbing Carrier's penslty unless we can say it clearly appears fromthe
record that the Carrier's aetion wth respect thereto was discrimnatory,
unj ust, unreasonabl e, capriciousor arbitrary, 80 as to constitute an
abuse of that aiscretion.

First, however, this Board nust examine the allegations by
Petitioner that Caimant's guilt was prejudged by Carrier, and that he
was deprived ofa fair and inpartial investigation b¥1 virtue of his prior
servi ce record bei ng introduced and appended as an exhibit at the close
gf the investigation. This action is also terned "doubl e jeopardy" by

etitioner.

However, t he Board finds t hat the introduction of an employe‘s
prior record at the investigation does not, per se, inpair the fairness
and inpartiality of the investigation, nor does such introduction consti-
tute "double jeopardy"". go long as the issue of guilt is established
i ndependent|y, and the prior record is used only to assist in the deter-
minstion of the quantumof discipline, t he employe's rights are not i npaired.

Petitioner mext argues that Cainant did Show up for hi s scheduled
shift between 11:10 P.M and 11:15 P.M, after notifying Carrier that he
woul d bel ate because of car trouble. Moreover, whileit i Struethat
Claimant fell sound asleep for two hours, nevertheless, when he was awakened
between 1:25 A M and 2:30 A M, he was willing and able to carry out his
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duties for the remainderof the third "TRICK". It was Carrier who prevented
him from doing so.

After a careful reviewof the entire record, the Board finds that
Caimnt did not fail to protect his assignnent for the entire third "TRICK',
but only for the two hours between 11i:15 P.M. and 1:15 ALM,

Petitioner therefore argues that in |ight of the above argunent,
the "discipline assessed was extremely excessive, severe, and unjustified.”

It is essential that the gravity ofthe of fense, m sconduct or
dereliction of duty in the setting under the circunmstances should deter-
mne the severity ofthe penalty. A reviewof the entire record and
surroundi ngf; circumstances (e.g. Caimant had been in Tax Court and Bankruptcy
Court for five weeks while workingthe third "trick" alnost every other night)
convinces us that Caimnt's permanent dismssal fromservice was not com
nensurate with the gravity of the dereliction of duty charged against Claim
ant. W& do not in any way condone Claimant's falling asleep between 11:15 P. M
and 1:15 A M, when he should have been attendi n? to his duties, and we agree
that some discipline was warranted. However, we find the discipline ad-
mnistered by Carrier was excessive, arbitrary, and an abuse of manageri al
discretion. Therefore, we hold that Claimant shall be reinstated to his
former position with seniority rights uninpaired. However, Claimant Wil |
not be conpensated for the tine lost since his dismssal, nor shall he be
reimbursed f or medical or surgical expenses, nor for prem umpaynments he
may have nade in the purchase of substitute health, welfare and |ife insurance.

FINDINGS: The Third Division of the Adj ustnent Roard, upon the whol e record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes | nvolved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 193k

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the discipline inposed was excessive.
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AWARD

Claimsustained to the extent set forth in Opinion.

6

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Thirda Division

MTPST&MM
ecutive Secretary

Dated at Chicago, Illinois, this 16th day of

Decenber 1976.

Jan 1 ©77

P
J. . -BE-Q« ‘




