NATI ONAL RATILROAD ADJUSTMENT BOARD
Award Nunber 21372
TH RD RVISION Docket Nunber MN 21523

WIlliamG caples, Referee
(Brot herhood of Mintenance of Wy Employes

PARTIES TO DISPUTE: (
(The Texas and Pacific Railway Conpany

STATEMENT OF CLAIM Caim of the System Conmittee of the Brotherhood that:

(1) The dism ssal of Trackmen J. R Johnson and C. T. Lawson
was w thout just and sufficient cause and on the basis of unproven charges
(SystemFile K 310-125).

(2) Trackmen J. R Johnson and C. T. Lawson shall each be
al lowed eight (8) hours' pay for each regular work day and each holiday
begi nning May 20, 1974 and continuing until they are reinstated to service
with seniority, pass and vacation rights uninpaired.

OPINON OF BOARD:  The Claimants on May 6, 1974, and inmediately prior,

had been part of a tie gang engaged in replacing or
renewing ties on the main track of the Carrier at Tioga, Texas. The cax-
'rier had, prior to May 6, 1974, entered into a contract with Master Cash
Distributors, Inc. for the sale and renoval of used ties that had been
removed fromthe track. The contract provides that adjoining property
owners with property on both sides of the track could remove up to 50% of
all used ties along their property for their own personal use; owners on
one side of the track could remove up to 25% of the ties. The record shows
ties had been renoved from the property by persons other than the Contractor
and, in at least one instance, hauled by enployes with know edge of a
supervisor, in spite of instructions from supervisors that enployes were
not to remove or haul ties fromthe property.

The incidence on May 6, 1974, for which Caimants were dism ssed,
occurred when a farner, whose property was adjacent to the track, advised
the Gaimnts and another enploye, not a party to these proceedings, that he
could not load all of the ties by hinmself. The farner then told the enploye
who is not a party to these proceedings,

"Why don't you pull your'truck around here and y'all
can have my other half of the ties. *** |f you don't
want them throw them over to ny side of the fence
where no one will nmess with them"

The Caimants, who were then on a lunch break, |oaded sixteen ties
on the other employe'struck. One of the Cainmants, Johnson, testified
"after | was told that the farmer had given us permssion to load ties |
asked the Assistant Foreman because | was further up the track and | asked
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himif he knew for a fact that they had given themto us and he replied,
yes, he had heard the farnmer say that. ¥%* and *%% he woul d not get
themif it was himbut he did not state why he would not." \Wen further
questioned, the following exchange took pl ace:

"Q. Is it your statenent that Assistant Foreman
Robi nson gave you permission tO0 remove second
hand ties from conpany property?

A He did not give us direct permission, but he
did not say nmot to take them He just used
t he personal statement he woul d not."

The only act of the Caimnts was |oading ties on a fellow-employe's truck.

It is the contention of the Carrier that failure or refusal to
follow instructions is a very seriousOf fense and frequently results in
dismssal fromservice, citing Third Division Awards Numbers 8495, 9422,
10429, 10571 and others. This is a contention with which the Board agrees
but the cases cited were gross violations of instructions which, because
of their flagrance, anount to insubordination. The facts here indicate a
failure to understand.

In a dismssal case it is well established that the burden of proof
rests squarely upon the Carrier to denmonstrate convineingly that an employe
Is guilty of the offense upon which the disciplinary penalty is based.

(Third Dvision Award 20771, and others stated in that Award).

The Board is of the opinion that there was a failure to prove
violation of instructions; failure to prove the fanner did not have owner-
ship to the ties and the right to treat themas his property; or proving
ownership in the Carrier and failure to prove removal of any Carrier
property by Claimants from the property of the Carrier, or intent to commt
theft. The burden of proof was not sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and-

That the Agreement was violated
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AWARD

C ai m sust ai ned.

NATIONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST:_@ZM
ecutive Secretary

Dated at Chicago, Illinois, this 28th day of January 1977.




Serial No. 296
NATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DI VI SI ON
INTERPRETATION NO 1 TO AWARD NO 21372
DOCKET NO. MJ 21523

NAME OF ORGANI ZATION:  Brotherhood of Mintenance of \Way Employes

NAME OF CARRIER: M ssouri Pacific Railroad Conpany
(Former Texas & Pacific Railway Co.)

Upon application of the representatives of the Carrier
involved in the above Award, that this Division interpret the sane
in the light of the dispute between the parties as to the neaning
and application, as provided for in Section 3, First {m} of the
Rai | way Labor Act, as approved June 21, 1934, the follow ng inter-

pretation is made:

Initially, we are inclined to remnd the parties that the
purpose of an Interpretation is to clarify the Anmard. The Board has
20 authority to alter, change or nodify the extent of an Award under
the cloak of an interpretation thereto. The Board is |limted to
interpreting an Award in light of the circunstances that existed

when the Award was rendered.

The Award was dated at Chicago, Illinois, the 20th day. of
January, 1977 and the usual D vision conpliance order acconpanied the
Award, setting conpliance by March 15, 1977.

The pertinent part of the Opinion of the Board hel d:

“In a dismssal case it is well established
that the burden of proof rests squarely upon the
Carrier to denonstrate convincingly that an enpl oye
is guilty of the offense upon which the disciplinary
penalty is based. (Third Division Award No. 20771, and

others stated in that Award.)

The Board is of the opinion that there was
a failure to prove violation of instructions; failure
to prove the farner did not have ownership to the ties
and the right to treat themas his property; or proving
owership in the Carrier and failure to prove renova
of any Carrier property by Caimnts fromthe property
of the Carrier, or intent to commt theft. The burden
of proof was not sustained."

The Findings of the Division in the above Award was:




* % * * % %

*That the-Agreenent was viol ated.' ( '

The Award of the D vision in the above case was:

"Cl al m sust al ned. "

The d ai m whi ch was sustained in Anard No. 21372 reads
in the part for which interpretation is asked as foll ows:

"(2) Trackmen J. R Johnson and C. T.
Lawson shall each be allowed eight (8) hours' .pay
for each regular workday and each holiday begi nning
May 20, 1974 and continuing until they are reinstated
to service with seniority, pass and vacation rights

uni npai red. " !

In brief, trackmen Johnson and Lawson had been di sm ssed
in violation of the agreenent between the Carrier and the O ganiz-
ation and from May 20, 1974 until they were in fact restored to
service on March 21, 1977 the dainants were under the Award
entitled to the conpensation for wages lost to themas set forth.
in claimas set forth above.

The petitioning Carrier has asked that O aimants furnish
to it "proof of all outside earnings for the period in which dis-
m ssed,"” [Carrier's Exhibit A), i.e., any earnings received for
any source between March 20, 1974 and March 21, 1977. It is the
contention of the Carrier that it "has the ;ﬁght pursuant to Rule
12(1)(e) of the Agreenent between the parties to deduct from Award
No. 21372 all outside incone received by Caimants during the -

period of their dismssal."

The Organi zation contends Carrier did not in the handling
of the case on the property cite Rule 12(1)(e) as a basis of relief
and in fact in the Record before. this Board t ook exeception to Carrier's
bel ated contenti on damages be limted to a deduction of incone from
ot her enploynent (Record P79) and the request could not be raised
before this Board.

In our Award we did not consider or rule on the applic-
ability, or lack of it, of Rule 12{(1) (e), in the consideration of
this claimbecause it was not a natter under consi deration on the

property.

Many deci sions have been cited by both Carrier and

Organi zation to guide us in our interpretation which we have
carefully . reviewed but it appears to us that established pre-
cedent 1S sufficient to guide us. It appears the | anguage in

Serial No. 273, an Interpretation to Award No. 20534 is equally .(

applicable in this matter:




®"In its initial claimas presented on the
property, the Oganization specified the extent of its
claim and, in fact, appraised (sic) the Carrier of the
basis for the claim At no tine, while the matter was
under consideration on the property, did the Carrier
chall enge the basis for the claim or nake any inquiry
seeking clarification. * * *

"The Board sustained the claimas it was,
handl ed on the property and presented to the Board.
The Award is clear and it is not anbiguous. Thus,
the question raised by Carrier in its request to us
is not subject to interpretation.”

Had the Carrier rai sed the issue before us on the
property we would have afforded it utnost consideration but it
Is clear Carrier cannot raise the issue at this |late date, in
shorf seexking anew Award under the guise of an Interpretation.
After careful review of the petition of the Carrier for an Inter-
pretation of Award No. 21372 and the Organization's response, we
find the Carrier's understanding of the intent of the Award is
erroneous, .

Caimants are entitled to eight (8) hours' pay for each
2gular workday and each holiday beginning May 20, 1974 until
March 21, 1977.

Referee Wlliam G Caples, who sat with the D vision as

a neutral member when Award No. 21372 was adopted, also participated
with the Division in making this interpretation.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: M
ecutive cretary

Dated at Chicago, Illinois, this 31lst day of March 1978,




