NATI ONAL RAI LROAD ADJUSTMENT BQARD :
Avnar d Nuzber 21378
THIRD DIVISIOR Docket Number CL-21241

Irwin M Lieberman, Ref eree
Brot herhood of Railway, Airline and

Steanship Oerks, Freight Handlers,
Express and Station Employes

Robert W Blanchette, Ri chard ¢. Bond
and John H MeArthur, Trustees of the

? property of Penn Cenmtral Transportation
Company, Debt or

(
PARTI ES TODI SPUTE: é
(

STATEMENT OF CLAIM: Caimof the SystemCommittee of the Brotherhood,
GL-784k, t hat :

(a) The Carrier violated the Rules Agreenment dated February 1,
1968 and r;])arti cularly the Extra Board Agreenent #31 and others in effect
between the Brotherhood of Railway and Airline and Steanship O erks,
Freight Handl ers, Exloress and Station Employes and itself, whenit failed
tocall M. A Powell, who is an Extra Board employe, for Extra Wrk, which
was performed by Ms. J. Bennett on June 13 and 20, 1972, | ocated in the
Crew Dispatcher's Ofice, 59th Street lard O fice, Chicago, Illineis. Ms.
Bennett performed & hours clerical work on July 13, 1972 from 7:59 A M to
11:59 A M and 5 hours clerical work on July 20, 1972 froms:s59 A M to
12:56P.M M. Powell was qualified and available for such Extra Wrk.

(b) That Mr. Powell be conpensat ed with ei ght (8) hours pay at
the proper rate ofpay for July 13 and 20, 1972, account ofviol ation of
the Rules Agreenent.

OPINICON OF BOARD: Claimant, who was an Extra Board Enploye, was qualified
and available for the work in dispute on the two dates
i n question. Employe Bemnett, who worked the overtime, was a protected
employe Whose protected rate conprehended performance of 188 hours of
service a month. The record indicates that Carrier requested Bennett to
work the overtine on the days in question in order to get the required
anmount of time in for the nonth. The work she perforned was directly
related to her regularduties.

Petitioner relies on the provisions of Extra Board Agreenent #31,
whi ch provi des:

"Agreement regarding the establishment of Goup 1, Extra List
under the provisions of Rule 5C-Iwith headquarters at 5gth
Street Crew Dispatchers Ofice, Chicago, Illinois, to protect
vacanci es, including vacation vacancies and extra clerical
work, except as ﬁroyi ded in Rule 4-A-1 (i), accruing to Goup 1
enpl oyes under the jurisdiction of the Assistant Trainmaster,
59th Street Yard, Chicago, Illinois.”
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This Extra Board agreenent was agreed to pursuant to Rule 5-C-| of the
appl i cable Agreenment. Petitioner asserts that the protective agreenent
does not give Carrier the right to ignore the rights of other anployes
covered by the Agreenent as a means of working the protected enpl oye the
requisite guaranteed hours per month. The Organization argues that the
protected employe may obtain protected benefits only to the extent that
their seniority will entitle them to do so. It is contended that the
Carrier's interpretation of the rules would obviate the rights of al
other enployes in favor of those who had been asdversely affected by a
nerger or consolidation.

Carrier asserts that it has the right to use Bennett for the
sumber Of hours, in this case 188, that generated the protected rate.
This was not disputed by Petitioner. Carrier arguesthat the extra |ist
only protects that work which is not covered by other assignnents which
are made pursuant to schedule rules. As a further point, Carrier relies
on the provisions of Rule 9-A-2:

"RULE 9- A-2 - - MERGER PROTECTIVE AGREEMENT

(a) The Merger Protective Agreenent dated May 20, 1964,
as anmended, is reproduced in Attachment Ihereto and i s nade
a part of this Agreement. The |nplenenting Agreement dated
Cctober 18, 1966 to the Merger Protective Agreenent is
attached hereto as Attachnent Il and made a part of this
-Agreement.

(v) In cases where the application of amy rule of this
Agreenment is in conflict with either Attachnment | or II,
the appropriate provision of Attachment | or Il, as the case
may be, shall be applicable and supersede such rule.”

Protected enploye Bennett's regular assignment consisted of forty
straight time hours per week, or an average of 174 hours per nonth. Under
the Merger Protective Agreement Carrier was entitled to work Bennett for
an additional 14 hours each nonth, if there was work available to be
performed. This right, of course, entailed overtinme work which could
probably be claimed in nost instances by enployes on the Extra Board.
Petitioner is quite right in asserting that Carrier's actions in this
case adversely affects the rights of all other enployes in favor of those
(in this case Bennett) who were protected anpl oyes under the Merger Pro~
tective Agreenent. This conflict was apparently considered by the
drafters of the agreements in the | anguage provided in Rule 9-A-2 which

clearly sets forth the pre=eminence of theé Merger Protective Bemefits.
Urnder the circumstances, we nust conclude that the use of Bennett on the
dates in question was correct and no proper basis exists for the daim
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FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and a1l the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Within the neaning of the Railway
Labor Act, as approved June 21, 193%;

That this Division of the Adjustment Board has jurisdiction
ove the di spute involved hereiny and

That the Agreenent was not viol ated.

A WARD

C ai m deni ed.

NATICNAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST:; 4)(2 ﬂ, ﬂ 45%@
ecut1ve Secretary

Dated at Chicago, Illinois, this 28th day of January 1977.




