NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 21388

THIRD DIVISION Docket Number CL=-2154%

Robert M.0'Brien, Ref eree

(Brotherhood of Railway, Airline and
2 Steanmship Cerks, Freight Handlers,
Express and St ati on Employes

PARTI ES TO DISRITE: ( _
(Fort Worth and Denver Rai | way Company

STATEMENT OF CLAIM O ai mof the Systemcemmittee of the Brotherhood,
m 8075, that:

1. Carrier violated and continues to violate the rules of the
Agreenment, t he provisions of the investigation and hearing procedures
and acted in an arbitrary and capricious and prejudicial manner when it
dismssed M. T. L. Phelps as a result of an investigation held on My 28,

1975.

2. Carrier shall now be required to conpensate M. T. L. Phelps
for all wage loss incurred including overtime and all benefits he is
entitled to under the existing Agreements beginning May 22, 1975 and
continuing until M. Phelps is returned to service with all rights and
privileges uninpaired.

3.Carrier shall also be required to conpensate M. Veélps
ten (10%) percent imterest per annumto becone effective thirty (0days
fromthe date M. Phelps was wthheld from service.

OPINIOR OF BOARD: Claimant was notified to attend. an investigation

for the purpose of investigating wis alleged absence
from duty and theft of |unber fromcars in the 17th Street Yard, Fort Wrth,
Texas, at about 1:30 P.M, May 21, 1975. Fol | owi ng the investigation,
Caimant was adjudged responsible for the theft of |unber from the 17th
Street Yard aud dismssed from service.

This Board iS caledupon to determ ne whether Carrier has proven
the af orementioned charge by substantial. evidence, and to determ ne whether
Carrier accorded Caimnt the due process rights guaranteed himby Rule 37
of the controlling Agreement. W conclude that both questions nust be
answered in the affirmative.

There is no support for the Organization's contention that the
notice ofcharge presented C ai mant was not precise. The notice adequately
apprised Cainmant of the charges which were the subject of the investiga-
tion, and afforded himanple time te prepare his defense thereto. Moreover,
neither-Claimant norhis representative requested a postponement of the
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investigation in order to prepare his defense. Accordingly, Rule 37
was not viol ated.

At the investigation Cainmant admtted removing | unber from
the 17th Street Yard. In fact, twenty-seven pieces of |unber were found
at his hone. Wile Caimnt contends that he was given permission to
renove the lunber there is no persuasive evidence in the record to support
that averment. Rather, the evidence evinces that Caimant did not have
such permssion nor was there any practice to this effect on the property.
Moreover, the |umber was not scrap as insisted by the Caimnt..

This Board finds fromthe evidence adduced atthe investigation
that Caimant had taken |umber fromthe 17th StreetYard in violation of
Carrier's Consolidated Code Rule 700 (B) which Rule renders theft-a
dismssible offense. It is of no consequence that C ai mant was unfamiliar
with Rule 700 (B). Common sense dictates that he certainly was aware
that theft was norally wong and woul d not be condoned by the Carrier.
There is substantial evidence in the recordto find Caimant guilty of
theft and his dismssal fromservice as a result was not arbitrary,
capri Cl ous oOr unreasonable.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

~ That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the meaningof the Railway Labor

Act, as approved June 21, 193L;

That this Division of the Adjustnent Bosxd has jurisdiction over
t he dispute involved herein: and

That the Agreement was not viol ated.
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C ai m deni ed.

Executive Secretary

Dated at Chicago, Illinois, this 28th day of  January 1977.




