NATIONAL RAITROAD ADJUSTMENT BOARD
Award Nunber 21394

THIRD DIVISION Docket Number SG=21177
\al ter ¢, Wallace, Ref eree

(Brotherhood of Railroad Signal nen

PARTIES TO DISPUTE: ( _
(The Texas and Pacific Railway Company

STATEMENT OF CLAIM daimof the General Committee of the Brotherhood of
Railroad Signal men on the Texas and Pacific Railway

Company:

On behalf of Communications Maintainer L. T. Gilmore for an
addi tional eight (8)hours at time and one-hal f foreach Saturday worKked,
ei ght (8)hours at one-half tinme for each Sunday worked, and eight (8)
hours at straight tine for each Tuesday he did not work, beginning
Cct ober 29, 1973, account assigned a work week of \WWdnesday t hrough
Sunday at Avondal e, Louisiana. /Gemeral Chairman file: 141, Carrier
file: G315-847 .

OPINION OF BOARD: This is a claimof the General Commttee of the

Brot herhood on behal f of Communications Mintainer

L. T. Gilmore (hereafter "Claiment™). The Carrier had previously assigned
Its Commnications Maintainer positions on a Mnday through Friday work
week with Saturday as a standby day and Sunday a rest day. Such aposition
was maintained in the New Orleans termnal area on the sane work week
schedule. On Septenber 28,1973 the Carrier advertised an additional
Cammunications Maintainer position in the same area and territory with
headquarters acrosstherlver from New O | eans. The new position had a
work week of Wednesday through Sunday with Monday as astandby and Tuesday
a rest day. Because the position was nmonthly rated the Brotherhood
request ed rebulletining of the position to show Saturday as a standby day
and Sunday a rest day onthe grounds the Agreenment provides that on five
day positions t he days off must be Sat ur day and Sunday. The Brotherhood
offered to apply the alternate week-end protection agreement of monthly-
rated Communications Mai ntenance positions. The Carrier declinedthis
offer, For its part the Carrier explained in sone detail that the work

| oadf ort he existing Communications Maintainer in the New Oleans Term nal
Area had increased as a consequence of new and expanded commmications
facilities, including a new mcrowave system Yard Car Control Speaker
Systens atanunber of |ocations. Mrreover, the whole progranof adding
new equi pment is part of the increasing use of cornmmcations with the
Carrier's conputer in St. Louis. As the operations become nore dependent
on Communications, t he need forCommunications Mai nt ai ners increases.

The amount of equi pnent in New Orleans, according to the Carrier, had
reached the point where Commumications Mhintainers were needed seven dsys
a week. On this basis the claimprogressed through the various |evels
with the Brotherhood repeating its offer of the alternate week-end
protection agreenent and the Carrier's declination. Wile on the property
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the only time the Brotherhood attenpted to rebut the Carrier's recitation
of the technol ogi cal changes that justified the action it was taking was
inthe General Chairman's letter of Septenber 16,2974 wherein it is
stated in the last paragraph:

"Since itis evident the work |oad at New Ol eans é&es

not support the need for continuous service positions,
one addi ti onal commmications positionbeing all that

is needed, we feel the seven day service protection
requirement can be met Dy a standard work week of Monday
through Fridayand anal t er nat eneekendpr ot ecti on
arrangement. This woul d al SO eliminate the present
inequity of the |oss of all holidays that fall on Mndays
on the new position.”

Thereafter, in what appears to be its £inal letter on the property,
the General Chairman's letter of December 17 directed his arguments to
the Carrier's rejection of its alternate week-and protecti on arrangement

saying:

"Since you do not provide vacation relief for nonthly rated
Commznications positions, do not work these men onholidays
(not an assigned work day), nor do yeu have anyone ont he

j ob 36hours each day onother days, your reason as stated
above for rejection of our offer for a reasonable sol ution

to the problem doesnot appear sound.”

~ Wth this state of the record, submssion was nade to this Board
for adjustment of the dispute.

At the outset it mst be asserted that the practice of this
‘Board is well sett| edt hat arguments andevi dencet hat has not been made
, on the property cannot be advanced for the first tinme here. This Board
»«  Sits in appellate review and it i s not equi pped, inclined or asuthorized
™ 4o eval uatepositions and evi dencethatare not part of the record
establ i shed between the patties on the property. W observe with approval
“the comment made to this same effect by the Brotherhood inits rebuttal
+&mission to this Board, part of this record:

"Your Board has consistent|y adhered to the principle that
newevi dence or argument not presented by the parties ON
the property cannot be considered by your Board."

~ e will have reason to nake reference to this principle as we
proceed in this Qinion.

_ ~ The burden ofproof inthis claimrests with the Gainant and it
is required to support its claimwth substantial -evidence.The first
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conflict we observe concerns the facts amounting to a justification Carrier
advanced in support of its attempt to stagger these two jobs. In follow ng
this course the Carrier was tracking the provisions of Rule 28 (a) which

provi desi upart:

". « . the work weeks may be staggared (sic) in accordance
with the Carrier's operational requirenents . . . "

Here the Carrier provided statements in explauation, though
somewhat generalized, in support of its operational needs for seven day . _
coverage of a Commmnications Maintainer at New Ol eans. In response the ™
Brot herhood of fered assertions which contradicted Carrier's claim but
provided no evidence. As a consequence the Carrier's explanation stands
unrebutted and we nust accept its explamation for the operational need for

the seven day coverage

Unless the Carrier's actions have run afoul of other provisions
.or rul es relating t o staggering of positioms under this Agreement we nust
conclude C aimant has not provided a basis for sustaining its claim

In its original submission to this Board the Brotherhood cited
Avard 5393 (Donal dson) which dealt with a different agreenent presumably
but essentially the same Forty Houx Week Agreement. The Board nade
reference to Rule 11 (c) there which is the same as Rule 28(e) and provides

"All possible regular relief assignments with five days of
work amd two consecutive rest days will be established to
do the work necessary on rest days of assignments in Six
Or seven=~day Servi ce or combinationsthereof."”

The hoard held 4in that Award that the record was devoid of
evi dence that Carrierhadnade au effort to carry out its obligations under
this rule. The conclusion reached was that the Carrier obligated itself
to resort on-good faith t o0 handling rest day work by relief assignments
where possi ble. The carrierwas required to take such a step first and
then if it proved unadaptabl e and insuffieient after trial would resort
be made to the staggered work week. On this basis the Board held the
Carrierbreachedt he Agreement.

It is interesting that Caxrier made a | engthy submssion to this
hoard im support of its position but it failed to join issue with the
above Award. As we viewthis record the Brotherhood, on. behalf of O ai mant.,
has placed itself on the property in a position whereby it advanced its
proposal for an alternate week-end protection agreement. Inline wth
Awar d 5393, above, the argument goes, the Carrier failed to neet the
condition precedent of puttimg such au agreement into effect first before
resorting to staggering and therefore it violated the Agreenent.
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W woul d have preferred to have had this issue raised with
greater clarity on the property but under the cireumstances We cannot
say it was not raised at all, Insofar as the Carrier failed to comment
on this argument directly, inits submissions bef ore thi s Board we have
no reason to believe it woul d have done so on the property.

Webel i eve the Brotherhood s relianceuponthis Award is
migplaced, |n Award 6946 (Carter) it was stated:

"It is only when carriers' operations require rest days to
be worked that the rules governing rest day work come into
play. When work on rest days ofsir and seven dsy positions
I's required, the carriers are obligated under Section 10-a
to establish all possible relief assignments with five days
of work. Such regular relief assignnents are not. required
to be established except where carriers' operational
requirementsmaket hemnecessary.”

“The Award 69k6stated further:

"W\ have repeated&held, and correctly we think, that the
assi gnment of regular relief positions and of work on
unassigned days i s not a condition precedent. to the
staggering of work weeks. The neaning of the 40 Hour
Work Week Agreement is quite the contrary;the Carrier
may procure the performance of all necessary work that

it can by the staggering of work weeks before the assign-
ment of rest day workcones into the picture. It is
clear therefore that the Carrier did not violate the
Agreenentunderthe facts and circunstances shown in

the present case."”

Last |y, the Brotherhood's subm ssion argues that the sol e purpose
Carrier had in establishing the new position was to have seven day coverage
at the pro rata rate of pay and elimnate holidays that fall on Monday
on the position. It is sufficient to point out that Carrier's positifm
on the property negatives this. Moreover, wecannot agreet hatthe
purpose of avoiding a penalty rate of itself invalidates staggering. The
Carrier eites an inpressive array of awards to this effect; we cite only:
Awards 13365 (Mbore) and 15463 (I ves).

_ In its argunents before this Board the Brotherhood' s representa-
tive cited various awar ds whi ch ar e noteworthy, Sécond Division Award 7041(Eischeny
sustained a claimagainst this same carrier on the grounds of the subsection
of the 40 Hour Work Week Agreement which is identical with Rule 28(f) of
this Agreenent. It is entitled "Deviation fromMonday-Friday \eek".
The Board concluded in that case that the facts involved there were ®"precisel

the type situation” to which the rule was directed. W mght observe the
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facts here do not precisely fit and had this been raised onthe property
and developed as an issue between the parties we mght be nore enlightened
as to its applicability.

In Award 11604k (Coburn) the issue is raised whether the carrier
coul d bl ank a rest da?/ of the regular occupant of a seven day assi gnnent
and, in the absence of both the regular relief enploye and a qualified
extra man, transfer the work to others performng service at another
location. Presumably the argument i s that Conmunications Mintainer at
the New Orleans Termnal is at a different location and on this basis the
Claimant is entitled to a sustaining award. Had this issue been raised on
the property we would be in aposition to consider it here. It was not
and we conclude it i S beyondourreach. Wth respect to the issues raised
in Awards 3814 (Dougl as); 4552 (Menke)}, we reacht he sane concl usion.

V% do not believe an omibus objection that in effect asserts the
Carrier's actions violated certain designated rules, even though made in
a timely fashion during the progress of the claimon the property, is
sufficient to permt the Claimant to raise arguments related to a myriad
of issues before this Board for the first time. Hare the Rules cited were
28aud 48 (b). The forner enbodies the 4 Hour Wrk ek Agreenent. In .
this Agreement it cowers Pages 11, 12, 13, 14, 15, 16 and 17 enbracing
15 subsections. The latter rule, %8 (b) 1s of nore manageabl e proportions
but it includes sir subsections.

W conclude that Claimant has failed to sustain his claim here
for the reasons given.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor
Act, as approved June 21, 1934;

_ That this Division of the Adjustment Board has jurisdiction over
the dispute involvedherein; and

The Agreenent was not viol ated.
AWARD

Caimis denied.
NATIONAL RATLRCAD ADJUSTMENT BOARD

By Order of Third D vision
ATTEST: éﬂ‘é a@
ecut| veSecretary

Dated at Chicago, Illinois, this 28th day of January 1977.




