NATIONAL RAILRCAD ADJUSTMENT BOARD
Awnar d Number 21395
THIRD DIVISION Docket Number CL-21236

Vel ter C. Wl lace, Referee

Brot herhood of Railway, Arline and
Steanship Cerks, Freight Handlers,
Express and St at i on Employes

PARTIES TO DISPUTE: _
(Norfolk and west ern Rai | way Company

STATEMENT OF CIAIM: Ol ai mof the SystemcCemmittee of the Brotherhood
(GL-7843)t hat :

1, Carrier acted in an arbitrary, capricious, discrimnatory
and uncal led for nmanner when on August 9, 1974, it assessed a ten %10)
day deferred suspension against the record of Clerk Robert E Wight.

2. Carrier shall now be required to remove and expunge the
ten (10) day def erred suspensi onfront he record of Clerk Robert E.
Wightforthw thand anyreference thereto.

OPINION OF BOARD: This i S a claim of the System Committee Of the
Brotherhoed on behal f of Cerk Robert E. Wight in
that Carrier had acted in an arbitrary, capricious, discrimnatory and
uncal | ed for manner when it assessed a tem (10) day deferred suspension
against his record. The Claimant was a Cl erk in the Foreign Per Diem

__Section of the Car Record Office and in such position he was to.determ ne
' when per diem was to be allowed on Ehe Car hfge“. "% had been i N “thisposition-

2 to 3yeas whenthe basis for this claimoccurred. It was discovered
that during the period June 17 through Jume20, 197hcert ai ndi screpancies

indicating { Nal payments of per diem beyond the car del | VEI'Y dates had -

been made, Whi ch was an overpaynment. As a consequence the errces had a
“potential loss Of $1562.46t0 the Carrier. The error was caught by an
acting supervisor and Claimant made the correction. Based upon errors

al | eged t 0 have occurred in connection Wit h the.notice Of the investi-

- gation the conduct of the investigation and t he predisposition of the

. Carrier's hearing officer thi S elaim was initiated and, subsequently
progressed on the property: The Carrier denied all charges and this

claimwas submitted t0 this Beard. '

_ - The fi rst obj ect of compl ai nt by Claimant is the notice of
|nv]§ngat|on submtted to Caimnt by Manager-Car Accounts C. 0. Wegmann
as follows:

"Arrangeto reportto my office, Room 401, Fourth Floor,
General Office Building-South, on Friday, July 12, 197k
at 3:00p.m, for aforml investigation Which will be
held to develop facts and fix responsibility, including
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yours, if any, in connection with your meking over-
allowances Of car hire to various foreign car owners
during the period June 17 through June 20, 1974,
These overaliowances coul dhave cost the Wi thousands
of dollarsin overpaynents."

It is Caimant's contention that this notice fails to neet the
rule requirements im that it is not precise as to the charge or charges.
W do not agree. As this Board has stated many times the purpose of such
notice is to alert the employe to the charges he nust face aud provide
sufficient specificity to enable himto prepare his defense. W believe
this was acconplished here and we find no difficulties as suggested by
Caimant's representatives. See Awards 11783and 18606. The | atter
Award indicated the purpose of such notice is not "to create technical
| oophol es to pexrmit an enpl oye to escape discipline . "

VW are further advised that C. 0. Wegmann, by virtue of his
pre-investigation statements to the Caimant and his references in the
above notice nanifested that he had prejudged t he Claimant, Wth respect
to the notice the phrase in question ia+ * . in connection with your
making over-al | onances of car hire. , ." &addition, reference i s made
to an interview between Cai mant and Mes Wegmann When the errors were
uncovered and this interviewis described in the hearing testimony, Mr,
V. E Jones to M. Wight (the Claimant):

"79Q What were you advi sed by Mr. Wegmann at t hat time?‘

A At the time that | entered M. Wegmann's (office),
he was very upset and asked me how | coul dnake
such a stupid mstake. .eee"

Wth respect to these statements we would be inclined to attach
greater significance to themwere it not for the fact that the evidence
adduced in this heari ng was overwhelmingly against the Claiment, The
testimony of hi S supervisor, Mr. Jones, the one who uncovered the errors
was direct andexplicit. The Claimant hinmself admtted that he had made
the errors and offered no substantial defense. W are mndful that it is
dangerous indeed to read into a disci ﬁl ine rule concepts of "due process”
andwew | | haveno occasionto do so here save pointing outthata
requi rement that affords an employe aheari ngpresupposes that hearing
will be fair andinpartial. In that connection evidence of a predisposition
agai nst the person charged serves to undermne that requirement. For
the reasons given, however, here we do not find that these statements
prejudi ced C ai mant.

“Lastly, the argument is advanced that M. Wegmarm served as
accuser, judge, and Frosecuuon wtness. It is clained that elementary
f?:crness I'S I'nmpossi bl e under such circunstances; citing awards to that
effect.
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For the reasons slready given we do nt believe Claimant was
prejudiced. We must point out that Mr, Wegmann was Nt called by the
Carrier as a witness. He was called by the Claimnt's representatives.
He answered forthrightly and candi dly and we do not believe O ai mant was
prej udi ced.

Under all the circumstances we conclude O ainmant received a
fair hearing and it cannot be said Carrier acted i n an arbitrary,
di scrim natory and uncalled for manner i nassessi ng a ten (10) dsypenal ty
of def erredsuspensi onagai nstthe Caimant. The infractionwas serious
and the evi dence agai nst t he Claimant, including hi S own admission, was
conclusive. The Agreement was ntvi ol at ed.

FINDINGS: The Third Division of the Adj ust nent Board, upon the whole
record and all the evidence, finds andhol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes Within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division ofthe Adjustnent Board has jurisdiction
over the dispute involvedherein; and

That the Agreement was i vi ol at ed.
A WA RD

Claim isdeni ed.

RATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: .
Executive Secretary

Dated at Chicago, Illinois, this 28th day of January 1977.




