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Walter C. Wallace, Referee

(Brotherhood of Railway, Airline and

l
Steamship Clerks, Freight Handlers,

PAR!PIESTODlSHDX: (
Rxpress and Station %@oyes

(morfolk and western Railway ccsnpaqy

sTA!l!EMEElT OF ClAItQ Claim of the System Coauaittee  of the Rrotherhood
@L-7843)  that:

1. Carrier acted inanarbitrary, capricious, discriminatory
and uncalled for manner when on August 9, 1974, it assessed a ten (10)
dsy deferred suspension against the record of Clerk Robert E. Wright.

2. Courier shall now be required to remOwe and expunge the
ten(l0) dsy deferred suspensionfromthe recordof ClerkRobert E.
Wrightforthwithand anyreference thereto.

0PINIoN OF BOARD: This is a claimofthe SystemCommittee of the
Brotherhood  on behalf of Clerk Robert E. Wright in

thatcarcierhad acted in an arbitrary, capricious, discriminatory and
uncalled for manuer when it assessed a ten (10) day deferred suspension
against his record. The Clabantwas a clerk intheForeignPuDiem

.__Sedioopf~$va,Cty ReEe Of&e and in such sition he was to determine
Eden per diem was~to'be aIlowed.cu fhe car h re;r He had-~been in XhU poritiio~~~m
2 to 3 yeas when the basis for this claim occurred. It wss discovered
thatduringtheperiodJuue17throughJuue  20,1974 certain discrepancies

~. -indicating that payments~f~diernKyGid3he csr delivery dXl%gTia~ ::
been mede, which wasan overpayment. As a consequence the errces had a

;potentialloss of $1562.46  to the Carrier.~ !the error was caught by an
acting supenrisor and Claims& made the correction. Based.upon:errors
alleged to have occurred'in connection with theynotice of the,imresti-

:'
: gation .the conduct of'the investigation~and the pred$spositionofthe
,,Carrier's hearing officer this claimwas initiated and, subsequently
progressed on the property: The Carrier denied all charges and,this

claim was ~submitted to this Rcerd:
~~ --~--..--.--~.~.~-.-__-; ~~__--..__-~-~~~~---..~-

The first object of complaint by Claimant is the notice of
investigation submitted to Claimant by Manager-Car Accounts C. 0. Wegnann
as follows:

"Arrange to report tomyoffice,Room&Ol,FourthFloor,
General Office Building-South, on Friday, July 12, 1974
at 3:00 p.m., for a formal inwestigation which will be
held to develop facts aud fix responsibility, including
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yours, if any, in connectionwithyourmak5ngover-
alhwauces of car hire to various foreign car owners
duringtheperiodJune17throughJune x),1@.
These overallowances couldhave cost theWi7thousands
of doxlcrs in overpayments."

It is Claimant's contention that this notice fails to meet the
tie requirements in that it is not precise as to the charge or charges.
We do not agree. As this Board has stated many times the purpose of such
notice is to alert the smploye to the charges he must face aud provide
sufficient specificity to enable him to prepare his defense. We believe
this was accomplished here and we find no difficulties as suggested by
Claimant's representatives. See Awards 11783  and 33606. The latter
Award indicated the purpose of such notice is not 'to create technical
loopholes to permit an employe to escape discipline . . . "

We are further advised that C. 0. Wegmann, by virtue of his
pre-investigation statements to the Claimant andhis references in the
above notice manifested that he had preedged the Claimsnt. With respect
to the notice the phrase in question is . in connection with your
msking over-allowances of csrhire . ..w* &addition, reference is msde
to an interview between Claimant and M& Wegnanu when the errors wsre
uncovered and this interview is described in the hearing testimoqy, Mr.
V. E. Jones to Mr. Wright (the Claimaut):

“79 Q. What were you advised by Mr. Wegmann at that time?.

A. At the time that I entered Mr. Wegmann's (office),
hewas v-eryupsetandaskedmehow  I couldmake
such a stupid mistake. . ..."

With respect to these statements we would be inclined to attach
greater signFPicance to them were it not for the fact that the evidence
adduced inthis hearing was overwhel&nglyagainst.the  Claimsnt. The
testimoqlr of his supervisor;Mr.  Jones, the one who uncovered the errors
was direct andexplicit. The Claimant himself admitted that he had made
the errors and offered no substantial defense. We are mindful that it is
dangerous indeed to read into a discipline rule concepts of "due process"
andwewillhaveno occasionto do so here save pointing outthata
requirement that affords an eqloye ahearingpresupposes that hearing
willbe fati andimpartial. In that connection evidence of a predisposition
against the person charged serves to undermine that requjrement. For
the reasons given, however, here we do not find that these statements
prejudiced Claimant.

Lastly, the argument is advanced that Mr. Wegmsrm served as
accuser, judge, and prosecution witness. It is claimed that elementary
fairness is impossible under such circumstances; citing awards to that
effect.
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For the reasons alreadygivenwe do mt believe Claimsntwas
prejudiced. WenustpointoutthatMr.Wegnannwas  mt calledbythe
Carrier as a witness. He was called by the Claimant's representatives.
He answered forthrightly and candidly andwe do not believe Claimant w&s
prejudiced.

Under all the circumstances we conclude Claimant received a
fair hearing and it cannot be saidcarrier  acted in an arbitrary,
discriminatory andumalledformsnner inassessing aten (10) dsypenalty
ofdeferredsuspensionagainstthe Claimant. The infractionwas serious
andthe evidence against the Clainant, including his ownadnission,was
conclusive. Ihe Agreementwss mtviolated.

F~II?Cg:The ThirdDivisionofthe  Adjustment Roard,uponthewhole
record and allthe evidence, finds andholds:

That the parties waived oral hearing;

That the Carrier andthe Bnployes involved in this dispute are
respectively Carrier and Bnployes within the meaning of the Railway Labor
Act, as approvedJune  2l,193k;

That this Division of the Adjustment Board has jurisdiction
over the dispute involvedherein; and

ThattheAgreemntwas mtviolated.

A W A R D

Claimis denied.

RA!rIORAlRAILROADADJCRTMERTxMRD
By Order of Third Division

Dated at Chicago, Illinois, this 28th day of January 1977.


