NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 21401

THIRD DI VISION Docket Number CL- 21121
Wlliam M Edgett, Referee

(Brotherhood of Railway, Airline and Steanship J erks,

( Freight Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE: (

(The Belt Railway Conpany of Chicago

STATEMENT OF CLAIM O ai mof the System Committee of the Brotherhood (GL~-
7902) that:

1. The Carrier violated the effective Cerks' Agreenent when on
April 19, 1974 and on subsequent dates listed in Section 2 hereof, it em
pl oyed the services of A Savaiano, an outsider, having no previous enploy-
ment relationship or antecedent seniority, hence a non-bona fide employe, '
to fill short vacancies and/or perform extra work.

2. The Carrier shall mow be required to conpensate the follow ng
named regul ar employes, with established seniority, for eight (8) hours'
pay at the tine and one-half rate of the position specified on which A
Savai ano was used for each of the dates specified bel ow

d ai mant Dat e Position
Filled

T. Anhalt . April 19, 1974 #230
H Webber April 24, 1974 #383
S. Wjcik April 25 1974 8383

S. Wicik April 26, 1974 #383
B. Blacklaw May 2, 1974 # 34
H \Webber May 3, 1974 # 34
H. Webber May 4, 1974 East Yard Extra
S. Wjcik May 6, 1974 a 34
S. Wjcik May 7, 1974 # 34
B. Blacklaw May 8, 1974 # 34
B. Blacklaw May 9, 1974 # 34
H \ebber May 10, 1974 # 34
K. Montello May 13; 1974 # 34
H Bentley May 14, 1974 # 33
B. Blacklaw May 15, 1974 # 71
E., Downs May 16, 1974 #332
H \Webber May 17, 1974 # 33
T. Anhalt May 20, 1974 #228
V. west May 23, 1974 #228
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OPI N ON _OF BOARD: On Friday, April 19, 1974 a vacancy existed on a regu-

| ar assignment, position No. 230, with assigned hours
3:00 p.m to 11:00 p.m There were no furloughed employes avail abl e and
Carrier, as it states, made "every possible attenpt to fill position No.
230 at the penalty rate."” Carrier, in support of this statement, said
that it contacted J. Marks, Chief Clerk to the Car Accountant.

The parties are in essential agreement that an enploye with no
seniority could be used on the vacancy only if no employes hol ding seniority
were available to fill it. Caimant was not available, says Carrier, because
he was holding an 8:00 a.m to 4:30 p.m turn on that date and woul d not have
been able to fill the first hour and one-half of the vacancy. J. Marks, who
Carrier says it contacted, was holding a turn on the sane date with the same
hours as d ai nant. The record does not show why Carrier considered Marks
available and the dainant unavailable. Itnay be, as the Board has been
told, that Marks' position could be blanked for the hour and one-half while
Cainmant's position could not be. However, there is '"nothing in the record
to support that supposition and the Board nust act on evidence, not specul a-
tion. o

The record does show that M. Marks, who was contacted by Carrier
about the vacancy, .is many places junior to the O ai mant Anhalt. By con-
tacting M. Marks for the vacancy and by pointedly referring to that fact
inits handling of the claim,Carrier has permtted a reasonabl e inference .
that it recognized a requirenent to fill the vacancy with an enploye hol ding
seniority and an obligation to call an "out of l|ine" enploye for it.

The record, as it stands, shows Carrier's recognition of that
obligation and it also shows C ai mant Anhalt's greater seniority. Under
the circunstances, it was incunbent upon Carrier to enter into the record
its reason for not recognizing that seniority. It did not do so and under
the circunstances the Board is disposed to sustain the claim

In our determnation in this case, we have not considered the argu-
ments and counter argunents concerning the Menmorandum of Agreement dated March
30, 1966 which were raised for the first tine before this Board.

- FINDINGS:The Third Divi§ionh of thé Adjustment Board, upon the whol e record
and all the evidence, finds and hol ds

That the parties waived oral hearing;
That the Carrier and the Fnployes involved in this dispute are

respectively Carrier and Employes Wi thin the nmeaning of the Railway Labor
Act, as approved June 21, 1934,
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That this Division of the Adjustnment Board has jurisdiction
over the dispute involved hereinj and

That the Agreement was viol ated.

A WA RD

C ai m sust ai ned.

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: W

Executive Secretary

Dated at Chicago, Illinois, this 28th day of January 1977.




