NATI ONAL RAI LROAD ADJUSTMENT BQARD
Awar d Nunber 21405
THIRD D VI SI ON Docket Number CL- 21506

Wlliam G Caples, Referee

(Brot herhood of Railway, Airline and Steamship C erks,

( Freight Handl ers. Express and Stati on Employes
PARTI ES TO DISPUTE: (

(Soo Line Railroad Conpany

STATEMENT OF CLAIM Caimof the System Conmttee of the Brotherhood (GL-8078)
that:

(1) Carrier's action in the dismssal from service of M. Richard
Col eman, Ceneral O fice, Minmeapolis, M nnesota, effective Septenber 23, 1975,
was unreasonable, arbitrary, capricious and unjust.

(2) M. Richard Coleman shall have his record cleared of any and
all charges which may have been placed against him because of this case.

(3) M. Richard Col eman shall now be reinstated to the service of
the Carrier with seniority and other rights uninpaired.

(4) M. Richard Col eman shall now be conpensated for all wages and
other |osses sustained account this unwarranted disnissal.

CPI NI ON OF BOARD Claimant entered Carrier's service as a File Cerk inits
- general office traffic departnent on July 8, 1968, resigned

on July 12, 1968 and was reenpl oyed as a Weigh Bill Sorter in the accounti ng
department on March 17, 1969. On May 5, he transferred to the traffic depart-
ment where he was again enployed as a File derk. He was promoted to Traffic
Cerk on February 9, 1970; Division Cerk on July 6, 1970; Assistant Rate An-
alysis Gerk on July 23, 1970. On November 8, 1972, he was pronoted to Rate
Anal ysis Oerk which position he held until Septenber 23, 1974.

On August 30, 1974, Claimant was notified that a hearing was to be
hel d on Thursday, Septenber 5, 1974, on the charge of careless and inproper
handling of files, inexcusable errors, inability to performduties within a
reasonabl e time frane, continued tardiness, excessive use of telephone for
personal reasons and absenteei sm

At the beginning of the hearing on September 5, it was discovered
that the Caimant had not arranged for representation by his Union; the hearing
was recessed so that the Cainmant could obtain such representation. On arrival
of the representative, a request was nade for postponenent and granted. The
hearing was reschedul ed for Septenber 13, 1974, at which tine it was held.

After review of the evidence at the hearing, the Vice President of Traffic
notified the Claimant by letter dated Septenber 23, 1974 that he was di sm ssed
from service. The Vice President's decision was appeal ed through the various
steps of the appeal procedure and now reaches this Board. It is the contention
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of the Claimant that there are three errors which entitle the daimant to

the granting of his claim These are stated to be (1) that the decision of
discipline was nade by an officer of the conpany who was not present at the
investigation and that this procedural error is fatal. A careful review of
the contract which is incorporated as a part of the record does not indicate
that there is any restriction placed upon the person who shall nete out the
ultimate discipline. As a matter of fact, in one of the decisions cited it
Is pointed out that "such a decision may have been conducted by one not
authorized to inpose discipline and such action may be taken by the proper
official of the decision mentioned. Rule 48(f) indicates that the parties
recogni ze the difference between the decision as to guilt or innocence and
the inposition of discipline upon one found guilty," Third Division Award

708. The decision then goes on to state "rights afforded to employes by
rules such as Rule 47 are substantial ones and constitute the sole protection
against arbitrary, capricious, or discrimnatory vicarious officials. Viola-
tions of such rights cannot be regarded lightly." In the event that the
parties to the agreement had seen fit to do so, they could by sinple |anguage
have made such a provision in the agreement, and we do not deemit our role,
in fact we are precluded; fromwiting |anguage into the agreenent or inter=-
preting it any way other than as witten; (2) the second point nade by the
Claimant is that the finding of guilt was not supported by substantial evidence.
and (3) thirdly the discipline as neted out was by any neasure excessive since
dismssal is the extreme penalty. It should be pointed out that the record
di scl oses at each step that the Caimant was extrenely ably represented.

In regard to the finding of guilt, the question is not, as put forth
by the Caimant, that he is entitled to a Bill of Particulars as in a crimna
action, nor to use that analogy is it necessary that every one of the charges
be specifically proved. It is necessary for the Carrier, as the charging
party, to sustain a preponderance of proof. This is the burden which it nust
sustain. There is in the record specific and substantial evidence in regard
to each of the specific charges made in the order of investigation and each
initself may have been sufficient to sustain the discipline neted out, but
toget her they nake proof which fully justifies the action of the Carrier. The
burden of proof was sustained.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the nmeaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and
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The agreement was not viol ated.

A WA RD

The daimis denied.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

ATTEST: W ¢

Executive Secretary

Dated at Chicago, Illinois, this 18th day of February 1977.




