NATICNAL RATLRCAD ADJUSTMENT BQARD
Awar d Number 21434
T™IRD DI VI SION - Docket Nunber CL-21375

[rwin M. Lieberman, Referee

(Brot herhood of Raiilway, Airline and
ﬁ Steanship Oerks, Freight Handlers,
Express and Station Employes
PARTI ES TO DISEITE: E

The Pittsburgh and Lake Erie Railroad Conpany

STATEMENT ' OF czAIM: Caimof the System Conmttee of the Rrotherhood
(GL-7957)t hat :

(a) The Carrier violated the Rules Agreenent, effective
Septenber 1, 1946, when it transferred work fromMcKees Rocks, Pennsyivania
to the Centralized Agency at Pittsburgh, Pennsylvania.

(b) Aerk Anthony J. Vallus be conpensated for eight (8) hours
at the applicable punitive rate of pay for each of the follow ng dates;
viz - April 22, 23, 24, 25, 26, 29, 30, May 1, 2, 3, 6, 7, 8, 9, 10,13,
14, 15, 16, 17, 20, 21, 22, 23, 24, 28, 29, 30, 31, Junelo, 11, 12, 13,
ik, 17, 18; 1974,

OPI NI ON OF BOARD: Roth parties to this di SE.ute agree that there was an
Agreement violation in this case and the sole issue
to be determned isthe amount of conpensation due O ai mant.

First it is clear that one issue is the days for which the
conpensation is due Claimant. Carrier contends that Petitioner is in error
in claimng additional pay for 36 days since Claimant only performed the
work in issue on 1L days. In a previous dispute which was settled by the
parties, involving Cerk Rosfeld, he was paid added conpensation for all
the days on the higher position since there was no record of which days
he actually perfornmed the work in question. In this case, the dates are
known, as specified by Carrier; there Was no response by Petitioner to
this aspect of the case and we find the Carrier's position to be persuasive.

The second issue is the quantum of conpensation due Caimant for
each of the eleven days. Carrier argues that the Rosfeld settlement on
the property is anple precedent for conpensation to equal the difference
inrates of pay of the two positions. Petitioner contends that the Rosfeld
settlement was a conprom se and i S N0 precedent, particularly in vi ew of
past Awards of this Board, Carrier also contends that there is no agree-
ment justification for an additional day's pay at the punitive rate. It
Is also noted that there is no penalty provision in the applicable Agreement.
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Wi | e we recogni ze t he long-standing di vergence of views with
respect to damages or penalty paynents in situations such as this, we
bel 1eve that each case nost” pe evafuated on i'ts own nerits. In this case
while there was a settlement on the property which woul d make the
reparation the difference in pay between the two positions, there also
was a prior award in a related infraction which held that the appropriate
conpensation was eight hours'pay at the pro rata rate - Anard 6308
involving the same parties. W find no suEFort for Petitioner's request
for punitive payments for the days i nvol v However, in view of all the
circumstances herein and the earlier case related to the sane problem
and in order to preserve the integrity of the Agreenent, we find that the
proper conpensation in this instance should be an additional pro rata
day's pay for each of the el even days specified.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 1934,

_ That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenment was viol ated.
AWARD

Caimsustained to the extent i ndicated in the Opinion above.
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Dated at Chicago, Illinois, this 28th day of Februa




