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Award Nunber 21442
THRD DIVISION . Docket Nunmber MW~21234

Janes C. McBrearty, Referee
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPDTE: (
(Detroit, Toledo and Irontonr Railroad Conpany

STATEMENT OF CLAIM O aim of the System Conmttee of the Brotherhood that:

(1) The suspension of Trackman R F. Martinez from Cctober 29
t hrough Novenmber 30, 1973 was arbitrary, capricious and w thout just and
sufficient cause, and,as a consequence thereof

(2) The charge shall be stricken fromthe record and payment be
allowed to M. Martinez for the wage loss suffered, all in accord with
Agreement Rule 34(e).

CPI NIl ON OF BOARD: Nurerous prior awards of this Board set forth our

function in discipline cases. Qur function in discipline
cases is not to substitute our judgment for the Carrier's, neor cO decide the
matter in accord with what we might or might not have done had it been ours
to deternmine, but to pass upon the question whether, w thout weighing it,
there is substantial evidence to sustain a finding of guilty. If that ques-
tion is decided in the affirmative, the penalty inposed for the violation is
a matter which rests in the sound discretion of the Carrier. W are not
warranted in disturbing Carrier's penalty unless we can say it clearly appears
fromthe record that the Carrier's action with respect thereto was discrinn-
atory, unjust, unreasonable, capricious or arbitrary, so as to constitute an
abuse of that discretion.

A review of the record in the instant case reveals that C ai mant
did in fact walk off the job 30 mnutes before quitting time on Cctober 24,
1973, w thout asking permssion to do so.

There is much conflicting testimony in the record as to whether or
not Caimnt said he was sick throughout the day and when he was | eaving.
In this regard, the Board cannot wei gh evidence, resolve conflicts in testi-
mony, or pass on the credibility of witnesses.

However, while there is substantial evidence to show d ai nant
wal ked off the job 30 minutes before quitting time, there is also substantial
evidence to show that Carrier's for- did not forbid daimant to |eave nor
order himto stay on the job, thereby giving the inpression of tacit approval.
Furthernore there is substantial evidence to show that Foreman MIler in
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directing his work crew, continually referred to them as "babies, the back
end of a horse, girls, and little boys" as well as using foul |anguage
towards them

Under all of these circunmstances, the Board finds Carrier's 30-
day suspension to be exceedingly harsh, and will therefore reduce it to a
15-day suspensi on.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was violated in part.
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G aimsustained to the extent indicated in Opinion.
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By Order of Third Division
et _ LN ek

Executive Secretary

Dated at Chicago, Illinois, this 28th day of February 1977.
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