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Irwin M Lieberman, Referee

(Brotherhood of Railway, Airline aud
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Express and St ati on Employes
PART| ESTO DISPUTE:

Robert w. Blanchette, Ri chard C. Bond and

( John H. McArthur, Trustees of the Property
of Pemn Central Transportation Conpagq,
Deltear
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(
STATEMENT OF cLAIM: C aim of the System Conmttee of the Rrotherhood,
GL- 7854, that:.

(a) Carrier violated the Rul es Agreement effective February 1,
1968, particularly Rul e 3«c-2 (a) (1), Scope Rul e audthe Extra Li st
Agreenent by assigning aud permtting train aud engine crews to prepare
time cards, verifying the reporting audmarkoff tines of crews, al so
assigning clerical work to Goup 2 employes., These duties were previously
perforned by Crew Dispatcher Relief #9 Shire Oaks Terminsl, Pennsyl vani a,
whi ch was transferred to Wst Brownsville as a Fl exowiter position.

(b) J. J. Dobosh be allowed eight (8) hours at the appropriate
pro rata rate of pay for Cctober 12, 1971 and all consecutive dates until
violation is corrected.

OPINION OF BOARD: This dispute is another in the series of cases

arising from Carrier's changing patterns of work at
Shire Gaks, Pennsylvania and alleged violations of the Agreenent,
particularly Rule 3-C-2. Further, this dispute, in principle, has been
the subject of well over 100 Awards of this Division and Public Law Boerds,
a number of theminvolving this Carrier. Al previous awards on this

subj gct have been submtted bythe parties and hare been reviewed by this
Board.

daimant was the incunbent of Relief Crew Dispatcher Position #9
at Shire Caks and was transferred to West Brownsville effective Cctober 12,
1971. In Carrier's letter to the Oganization's CGeneral Chairman, dated
September 1, 1971, it was indicated, interalia, that:

"After the relief position and incumbent are nowed to Vst
Brownsville, this position will be abolished and re-established
toinclude only positions at Wst Brownsvilie,"

In fact the position was abolished and readvertised simltaneocusly on
Cctober 12th and O ai mant was awarded the new position at \Wst Brownsville
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whi ch had sonewhat different functions than his old position at Shire Qaks.
It is also noted that Goup 1 Cerical positions renmained at Shire Caks
until t he £inal position was abolished ef fective Novenber 22, 1971. 1t is
al leged that residual work from daimnt's position at Shire OGaks was |eft
to be performed by train crewpersomel and a Class 2 Extra Li st employe
Who continued t 0 workat Shire Qaks.

Rule 3-C-2. provides:
"RULE 3-C-2 - ASSIGNMENT OF WORK

(a) Wen a position cowered by this Agreement is abolished, the
work previously assigned to such position which remains to be
performed will be assigned im accordance with the follow ng

(1) To another position or other positions covered by
thi s Agreenent when such other position or other positions
remain in existence, at the location where the work of

the abolished position is to be performed.

(2) I'n the event no position under this Agreement exists
at the location where the work of the abolished position
or positions is to be performed, then it may be performed
by an Agent, Yard Master, Foreman, or ot her supervisory
enmpl oye, provided that |ess than four hours' work per day
of the abolished position or positions remains to be per-
formed; amnd further provided that such work is incident to
the duties of an Agent, Yard Master, Foreman, or ot her
supervi sory enpl oye

(3) Wrk incident to and directly attached to the primry
duties of another class or craft such as preparation of

time cards, rendering statements, or reports in econnection

W th performance of duty, tickets collected, cars carried

in trains, and cars inspected or duties of a similar character

may be performed by emplsyes of such other craft or class.

(4)Performance of work by employes ot her than those cowered
by this Agreement in accordance with paragraphs (2) and (3)
of this rule (3-C-2) will not constitute a violation of any
provision of this Agreement.

(b) Were the work of au abolished position is assigned to

employes COm ng under the provisions. of this Agreenment, such work,
when it is practicable to do so, will be assigned to a position or
positions with rates equal to orin excess of the position abolished.

(c) In the event the work of an abolished position is assigned to
a Goup 1 position or positions, the rate of which is |ess than

the rate ofthe position abolished:
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"(1) An immediate requestionnaire St udy may be nmade of
the position or positions to which such work is assigned.
The rate or rates determned by such study will be nade
effective as of the date the work is assigned to the
position or positions studied, with the understanding
that this will not nodify or in any way affect the
established practice of applying rates determned by
questionuaire or requestionnaire study effective as of
the date Covered by such studies, except when the study
I's made under the circunstances specified herein.

(2) Were agreenent comng the questionnaire nethod

of determning rates of pay for Goup 1 enployes is not

in effect a study nay be nade of the position or positions
to which the work of the abolished position is assigned
for the purpose of determning the proper rate of such
position or positions, based on the conparability of the
assigned duties thereof to the duties of other established
positions in the sane seniority district and the applica-
tion of the rate or rates established on the basis of

such study will be effective as ofthe date the workis
assigned to the position or positions involved.

(d) In the event the work of an abolished position is assigned
to a Group 2 position, the rate of which is less than the rate

of the position abolished, a study may be made of the position to
which the work of the abolished position is assigned for the
purpose Of determning the proper rate of such position. The
application of the rate established on the basis of such study
will be effective as of the date the work is assigned to the
position.”

Petitioner, in summarizing its contentions in its subnission to
thisBoard, stated that the evidence indicated a violation of the Agreenent
in the follow ng respects

"(a) Carrier's failure to bulletin the 'new positions' to
whi ch d ai mant Dobosh and anot her Crew Di spat cher
transferred to West Brownmsville, allegedly "with his
work* wer e assi gned,

(b) Carrier's failure to re-bulletin the positions to
which the transferred Crew Dispatcher work was
assi gned at st Brownville,

(c) Carrier's failure to assign the work of the abolished
and transferred Crew Dispatcher positions which was
left at Shire Caks to the Goup 1 positions which
remai ned at thatl| ocation as of QOctober 12, 1971,
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"(d) Carrier's' action in assi%ning part of the 'left-over
work at Shire Qaks to enployees of other crafts
(conductors and engineers) and bal ance to the in-
cumbent of a Group 2 extra list assignment, and

(e) Carrier's action in awardi ng what amounted to a
regul arly assignedposition, created by &properly
combining *left-cver' Group 1 work with Group 2
work to an employee assigned to the Goup 2 extra
list without the required bulletining of that
position."

Carrier argues, as its first basisfor dewing the Claimfrom
its inception, that Rule 3-C-2 has no application on its face since this
factual situation involved the transfer of Claimant to st Brownsville
and subsequently the position's readvertisement: thus the position was
not abolished and the rule is not applicable. wedo not concur. The
abol Tshnent ofthe position on the effective date of transferand its
si mul taneous readvertisement may clearly be considered as constructive
abol i shment of the position. This logic i s enhanced by the fact that
Carrier indicated its intent to use this procedure two months prior to
the fact. W have no reason to suspect any subterfuge was intended; the
process nmust be considered to constitute constructive abolishnment of the
position for the purposes of Rule 3-C 2.

First, indealing with the alleged assignment of residual work
to a Goup 2 employe, it nust be noted that the identieal factual basis
forthis allegation was presented to this Board in the disputes represented
in Awnards 21324 and 23325. It is noted that no basis has been presented
in this case to support the conclusion that Carrier failed to properly
bulletin a new Goup 2 position for the work in question and further, a8
found in the two prior disputes, Petitioner has failedto produce an
evidentiary basis for its all egations.

W fail to understand Petitioner's argunments wth respect tothe
alleged failure to re-bulletin the position8 to which the employes were
moved at \West Browmsville, The Carrier points out that the position8 were
i ndeed rebulletined (as indicated above) and there does not appear to be
any basi s for thi s contention.

\\ conme then to the question of the work which was relegated to
the train crews after Cctober 12th. First, it is contended by Carrier,
W thout rebuttal, that the work of approving tinme card8 was never the
function of the Crew Dispatchers (or Relief Dispatchers), It is adnitted
that the work of checking the cards and subsequently verifying t he re~
porting and rel ease tines shown on train andengi ne service tine cards had
been performed by Crew Dispatchers prior to the changes. Carrier asserts
that when the position8 were abolished, it discontinued the practice of
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®shecking” the tinme cards which had previously been perforned by Crew

Di spatchers, as well as the conductors and engineers. There can be mo

di spute of the right of Carrier to change its procedures in this respect,
and nerely have the engineer8 and conductors who had primry responsibility
for the cards, pexrform t his function al one.

There i S no question but that the verifying of the reporting and
rel ease tines shown on the tine cards, by signing the cards in the
desi gnated spaces, remained to be performed after Cctober 12th. According
t o the evidence presented by t he Organization, approximately ten crews per
day, on average, reported to work aud marked off from work at this |ocation
(Shire Caks) in the two years following t he changes in Cct ober 1971. The
Carrier stated that the work involved coul d only amount to a few seconds
for each funetion (ninety six seconds im total). W fail to understand
th|s unsupported argunent. Perhaps it takes but a few second8 to sign
one's name but more thau signing is involved in verifying times if it is
a needed and | egi ti mat e function. We must assume that it takes a minimum
of five mnutes for each crew each day, having nothing to %o on but argunent,
or a total of at nost au hour a day of activity (for all shifts).

Should this work, little as it is, have been assigned to train
erews on Cctober 12th? W think not. On that date there were Class 1
positions extant at Shire Oaks aud it appears that the clear langusge of
Rul e 3-C-2 control s: the work shoul d have been assigned t0 one or more of
t hose positions in accordance with Rul e 3-c-2(a)1, After November 22,
when no Class 1 positions remainedat the |ocation, the provision8 of
Paragraph 2 prevailed and the work coul d at that tine have been assi gned
to train crew supervisory personnel.

Event hought he work involved in this matter is very minorin
every respect, the principle appears to be of great concern to the parties
as evidenced by their substantial briefs-and citations. Hence, im suEport
of our conclusion, a few comments are iu order.In our judgrmnt
substantial aut horlty to support the conclusion: 1. The Scope Rul e of
this Agreement is a general-ome Which &es motreserve work,per se, to
any cover ed employes. 2. Rule 3-C 2 isa special rule, an exception t 0
the Scope Rule, which provides for a detailed procedure in assigmment of
work when a posmon is abolished. Wile we do not agree with Petitioner
that Rule 3-C-2 i s a "preservation of work" rul e (but rather merely an
"Assignment of Work" 88 its caption indicates),we do not believe that its
implementation is dependent on the "exclusivity" doctrine. W vieww th
favor the reasoning in Award 20535 whi ch found that thereis no conflict
inthe exclusivity theory as applied to general scope rutes and rules such
as 3-C-2. W support that award in its statenent:
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"While the' excl usivity' doctrine may wellbemateri al
to certain types of disputes, nonetheless, the various
Awards Whi ch have interpreted rules dealing with
abol i shment of a position (and subsequent assignnent
of the work)haveread t he agreenent |anguage in
specific ternms and have applied it to the facts of
each given case without regard to the restrictions
suggested by Carrier herein...."

It is apparent that Rule 3-C 2 was ne?oti ated and placed in the
Agreenent by the parties in good faith. It would be illogical and r edundant
to have done SO if its inplenentation were dependent upon the covered
employes having the exclusive rigntto the work in the first instance.

At the same time, as indicated in Award 21324, we do not find that this

Rul e grants to covered employes any exclusive right to work which was not

previously excl usi vel ytheirs.

The Board finds that Carrier violated the Agreement in that,
after the abol i shment of O ai mant's position,it viol at ed Rul e 3=C=2(a )1
In not assigning the residual work (verification of train crewtine cards)
to remining Gass 1 Cerical positions remaining at Shire Cak8 until
Novenber 22, 1971. Witk respect to the reparation8 required for the breach,
without attenpting to enunciate definitive general ?ules, we believe each
case nust be evaluated on its own merits and in view of the peculiar
circumstance of the particular violation. In this case, with the paucity
of hard facts, we can Only assess a nonmnal sumto account for the work
misassigned; We conclude t hat one hour per day pro rata shall be awarded
C ai mant for the period endi ng Rovember 22, 1971, Whi ch represents our
assessment of the tinme involved for the work in question.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evi dence, finds andhol ds:

That the parties waived oral hearing;

That the Carrier and t he Employes i nvolved in this dispute are

respectively Carrier and Employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 193k

That this Division of the Adjustment Board has jurisdiction over
t he di sput e involved herein; and

Thatt he Agreenent was viol ated.




Avar d Number 21452 Page 7
Docket Number CL-21250

A WA RD

Caimsustained to the extent indicated in the Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:: W‘

Executi've Secretary

Dated at Chicago, Illinois, this 18th day of March 1977.




CARRIER MEMBERS' DISSENT AND CONCURRENCE
W TH AWARD 21452, pockeT CL- 21250

(Referee. Lieberman)

W concur with the Myjority that Claimnt's argunent dealing
with an alleged violation of Rule 2-A-1, should be rejected because
the facts show Relief Position #5 was i-e-advertised. Secondly, we
agree that the re-assignnent of residual work froma Goup 1 posi-
tion to a Goup 2 position was entirely proper. W also agree
with the Myjority's conclusion that Rule 3-C-2 is not a preservation
ofwork rule as the Organization has been insisting for years.
Finally, we agree with the Myjority's holding wherein relianceis
placed upon Award 21324, and for that reason "we do not find that
this Rule grants to covered empioyes any exclusive right to work
which was not previously exclusively theirs." (Enphasis by Mjority)

Having eaid all of this, one mght wonder, as we do, how the
claim could have been sustained, particularly in view of the fact
the same identical contention was made in Award 21324 regarding the
verification of time cards at this local point. Wat is nmore be-

w ldering is the admtted fact that Relief Position # in this case,
filled the position which was involved in Award 21324 on Wednesday
each week: In brief, the claimwas denied for the regular incunbent
G342 in Award 21324, and then sustained for the Reiief Position #g
in Anard 21452, Dealing with the precise issue in this case, the
Majority in Award 21324, held:




"Contrary to Petitioner's ﬁosition, the question
of exclusivity is relevant to this dispute, particu-
Iarlg since it was raised by Petitioner. It suffices
to observe that Petitioner made no attenpt to estab-
lish systemwide exclusivity with respect to the work
in question (i.e. verifying time cards) but asserted
F0|nt exclusivity. This we cannot accept based on
ong established principle.

"The issue herein has surfaced on this property
under these sane Roles on nany previous occasions and
there are a host of awards refating to the problem
"Under the preponderent opinion expressed by this Board
Rule 3-C-2 was intended to preserve work which accrued
to the employes covered by the Agreement but did not
purport to grant work to the Organization's which had
not been previously the exclusive work of clerks (see
Awar ds 11963; 13159, 13921 and nany ot hers). ~This
principle should-be considered stare decisis.Si nce
Petitioner has not established the exclusive right to
the work performed by the train crew personnel and the
remaining work perforned by the Class 2 employe i S mni-
mal and permtted by the Agreement, the Caim nust there-
fore he denied."

Had the Board heen so mnded, it mght have also referred to
Avard 12219 (Dol nick) and Award 12479 (West), which al so dealt
with the question considered in Anards 2132k, 21325 and 21452.

The Referees who have considered this problem have repeatedly
asked-what is the purpose of Rule 3-C-2 if, as Carrier contends,
it applies only to work which the clerks have the exclusive right
to perform a matter cleariy subject to the general Scope rul e?
The answer is obvious. It provides for the assignment of work
which the clerks have an exclusive right to performin a swified
and detailed manner follow ng the abolishment of a position, a

Carrier Menbers' Dissent and
-2 - Concurrence Wth Award 21452




subject not covered by the Scope rute. First, it nust be assigned
to clerks at the location where the work is to be perforned. In
the event no clerks remain at the |ocation where the work is to

be performed, the work, if less than four hours, may be assigned
to yardmasters, agents, etc., if it is incident to their duties.
Thus, the Referees have come to realize that Rule 3-C2 does per-
forma separate and independent function fromthat of the Scope,
but, at all times subordinatetothe Scoperule.

As often stated by our juridical brothers, a streamrises no
higher than its source. The source of work to a craft in every
railroad contract is the Scope rule. The application of other
rules of the agreement including those pertaining to that nost
treasured right bestowed by contract, the investiture of seniority,
I's subordinate to the Scope rule. See Awards 21091 (Lieberman),
20417 (Lieberman), 29032 (O Brien), and many others. Conversely,
the Organization nust first show a violation of the Scope rule where
they are claimng the right to performwork against those outside
the agreenent, before other rules become relevant. This was clearly
stated in Award 12238 (0*Gallagher), Which invol ved these same par-
ties, where it was held:

"In order for the Claimant to prevail he nust
show that the Scope Rule of the Agreement confers
upon a Group 2 employe the exclusive right to per-

formthe work described. W find, fromthe record
the Claimant has failed to provethe allegation upon

-3- Carrier Menbers' Dissent and
Concurrence with Award 21k52




"which his claimis based for the reason that the
ScoFe Rule relied upon is general in character, and
fol lowing the doctrine laid down in numerous awards
of the Division, we nust conclude that the Scope
Rule herein cited was not violated when Class 1
clerical employes and other enployes not cwered
by the agreenent performed the service conpl ai ned
of .

"Absent a violation of the Scope Rule, it fol-
lows there is no violation of Rules 3-B-1 or 3-D-I."

See al so Awar ds 17944 (McGovern) and 18243 (Devine). The Organi -
zation recognized their obligation in this respect, because they
grounded their claimon a violation ofthe Scope rule as well as
Rule 3-G:2 in this case.

O her errors in Award 21452 are equalymanifest. In Award
2132k and others by this Referee, he enbraced the doctrine of
stare decisis, yet in this case it is ignored on identical facts
set forth in Award 21324, where the matter was held to be con-
trolled by that doctrine.

The Board also erred in construing an admtted transfer and
re-advertisenent of a position as a "constructive abolishnent."
This was a new argunent, not found in the record and should have
been sunmarily rejected, again on the basis of many of this Referee's
decisions. See Awards 20765 and 1.9746. Moreover, a similar argu-
ment had previously been rejected in prior Awards 12108, 12420,
12809, 12837, 12902, 13061, 13273 and 13380, involving the sane
parties. In Award 12420 (Coburn), we held:

Carrier Menbers' Dissent ar
-k - Concurrence with Award 21k5:
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"Petitioner says that Carrier circunvented the
true meaning and intent of the. foregoing rule by
transferr|n% six_hours of the work of positions FL-

-F and B-32-G to three otherpositions at_other
| ocations and then assigning seven hours of the work
of tne apolished position (FL-5-F) to positions FL-
24-F and B-32-G  This procedure, argues the Peti-
tioner, was used by the Carrier to acconplish indi-

rectly what it was not permtted to do directly under
the rule, relying on Award 5560 (same parties).

"Carrier replies by citing the language of Rule
.3=C-2 (supra) Which, it says, applies to the reassign-
ment of the remaining duties of an abolished position,
but places no restriction whatever on the reassignnent
of duties of positions that are not abolished.

"The Board agrees with the position of the Carrier.
The rule speaks in ternms ofthe work of abolished posi-
tions only, it isno bar to the Carrier's exercise of
its clear right to apportion or assign the work of ex-
isting clerical positions. \hatever may have been its
reasons for doing so here, there was no violation of the
Agreement and that is all this Board may properly be
concerned with. (Cf. 12108)." (Emphasis suppl i ed)

By inserting the word "constructive" into the contract where it

does not exist, the Referee has violated principles long established

by the Board which he recognized in Award 21182, where it was hel d:

"W nust conclude that Petitioner has not denon-
strated a violation of any Agreement Rules in this
d|sFute and there is no probative evidence of a con-
trolling practice. Since it is axiomtic that this
Board is wthout authority to wite or expand rules
the Claimnust be denied.™

See Awards 21221, 20707, 20013, 19894 and 1976k, whi ch he authored.

The Board al so erred when it said:

"Rule 3-C-2 is a special rule, an exception to
the Scope rule . . ."

Carrier Menbers' Dissent and
-5 - Concurrence with Award 21452




The plain fact is Rule 3-CG-2 is not an exception to the Scope
rule as the Organization has been arguing - arguments which we
have repeatedly rejected. It is listed only in the classifica-
tion of Goup 1 enployes and appears there only in recognition
of the special provision of Rule 3-C-2 (a) (3), which provides:
_"Wrk incident to and directly attached to the
primary duties of another class or craft such as
preparation of time cards, rendering statenments, or
reports in connection with performance of duty, tick-
ets collected, cars carried in trains, and cars in-

spected or duties of a simlar character, may be
perforned by.employes of such other craft or class."

In short, Rule 3-C-2 is not an exception to the Scope rule as
Petitioner has been arguing unsuccessfully since Award 11963,
but rather, it is an exception to the description of a clerica
employe Where the clerical work is "incident to and directly at-
tached to the primary duties of another craft or elass.™ Thus,
where an enploye of another craft is found performng the work
described as that of a Goup 1 enploye, but it is incident to
and directly attached to that craft, it is a positionthat is
excl uded from coverage as a Goup 1 employe.

The Board commtted serious error when it placed reliance
upon an award from another Carrier and held:

"W vieww th favor the reasoning in Award 20535
which found that there is no conflict in the exclusivity

theory as applied to general scope rules and rules such
as 3-c-2. " (Enphasi s suppli ed)

Carrier Menbers' Dissent
-6 - Concurrence with Award 21.




The question the reader mght ask is how this statement could
be made in the light of this Referee's finding in Award 21324
several months earlier, or for that matter, how the awards from
this property cited earlier could be ignored, sinply because the
Ref eree who handl ed Award 20535 may have been ignorant of those
deci sions when he said:

~ "This Board does not find conflict in the Avards
cited by the ovnosing parties, but in fact finds that

ey may be read In harnony. While the 'exclusivity'
doctrine my well bematerial to certain types of dis-
putes, nonetheless, the various Awards which have
Interpreted rules dealing with abolishment of a posi-
tion (and subsequent assignment of the work) have read
the agreenment |anguage in specific terms and have ap-
plied it to the facts of each given case W thout regard
to the restrictions suggested by Carrier herein. No
contrary Awards have been brought to our attention,

(Enmphasi s suppl I ed)

In the case cwered by Award 21ks2, the Referee had the bene-

fit of the prior precedent awards fromthis property, the 1ast
being his own Award 21324.

Finally, the Board erred in assessing any penalty against the
Carrier-after conceding there was a "paucity of hard facts" in
support of such assessment. The Board has no right to assess a
penalty unless it is directly and proximtely related to the |osses

incurred by Petitioner. No such |0sses were prwen in this case.

Carrier Menbers' Dissent and
Concurrence with Award 21452




W% can only hope the Majority will follow the adnonition
of Justice Jackson of the United States Supreme Court, who stated

the principle sonewhat tersely in U_S v. Bryan (339 U.S. 323):

"Of course, it is enbarrassing to confess a
bl u_nder; It may prove NDre embarrassing to adher e
to1t.”

or Justice Storey, who stated:

"My own error, however, can furnish no ground
for its being adopted by this Court * % =V

For the reasons stated abwe, anmong others, we dissent.

;:ggéf’;:2?4ﬁ:;fii::;£22:s.¢gt_______,

. F. Huker ¢

P{ 7 4. Z>

. Carter

G. L. Naylor U

D) 1 Yewhar

G. M. Youhn (/|

April 13, 1977

-8 - Carrier Members' Dissent and
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LABOR MEMBER S ANSWER
CARRI ER MEMBERS' DlggENT AN3 CONCURRENCE
WTH AWARD 21452 (Docket CL-21250)
(Referee Liebernan)

Carrier Menbers' Dissent and Concurrence is, to say
the least, an exercise in dazzling dialectic rhetoric.
It is consistently inconsistent and is pure sophism To
wite, "In short, Rule 3-C-2 is not an exception to the
Scope rule," and expect such a statenent to be accepted
as valid is beyond the realm of reality when the |anguage
of the rule itself reading, "when used in the performance
of work within the scope of this Agreement, except as
provided in Rule 3-C-2," contains the exception Carrier
Menbers argue, in short, is not an exception. One may
question the purpose of "except" as used in the Scope
Rule if it does not provide an exception. This term has
to have neaning; it is not surplus; it is not redundant;
nor is it useless. To wite that "Rule 3-G-2 is not an
exception to the Scope rule" when the Scope Rule positively
states "except as provided in Rule 3-C-2" is fatal fallacy.

Rule 3-G2 and simlar or-identical rules from other
properties have net the test of nearly two hundred awards
of the National Railroad Adjustnent Board, Special Boards
of Adjustment, and Public Law Boards during'the past

thirty years. In the mgjority of these awards, involving




Award 21452 ~ Answer to
D ssent and Concurrence

about ten different agreements authored by over fifty dif-
ferent referees, the overwhelmng weight of authority held
that the organization does not have to prove that the work
of the abolished position has been perforned exclusively
by enployes covered by the Oerks' Agreement to have the
remaining work distributed and assigned as provided in the
rule.

I N Award 3825 (Sweaim), adopted March 23, 1948, we
st at ed:

"The Scope Rule of this Agreement covers all clerica
work, as there defined, 'except as provided in Rule
3-C-2',

"Rule 3-C-2 clearly only provides that enployes not
covered by the Agreenent nxz performclerical work in-
cident to their positions when it is work previously
assigned to a clerical position which has been abolished.

"While there have been sone awards of this Board hol ding
that the performance of some clerical duties by others
than Clerks, where such duties were incidental to the
positions of the persorns performng them did not con-
stitute a violation of the Cerks' Agreement, such
Awards were based on general Scope Rul es which con-
tained no exceoficns. Here fThe Scope Rule has The one
expressed exception - as to "work previously assigned
to a position which has been abolished.

"One expressed exception to a provision in a contract
negatives the intention of the parties that there
shoul d be any other exceptions inplied. This rule of
construction was recopnized by this Bard in Award
No. 2009." (Underscoring ours.)

See al so Award 3826 (Swaim).




Award 21452 - Answer to
D ssent and Concurrence

In Award 3870 (Dougl as), adopted April 19, 1948, we
stated:

"Carrier ar?ues that it was authorized to assign cleri-
cal work of the abolished clerks' position to the
yardmasters because the tine consumed by each of the
Kardnasters in doing such work did not exceed two

ours per day, and that Rul e 3-C-2(a)(2) pernits
assigning such work to a yardmaster provided that
less than four hours' work per day of the abolished
position remains to be performed.

"However, Carrier overlooks the provision in that sane
sub-paragrarh (2) that such work may be aSS|Pned to
a yardmaster only in the event there is no clerk's
position remaining In existence at the [ocation where
the work 1s performed. In this case We have two
clerk™s positions af such. location still existing.
And under sub-paragraph (1) Carrier isrequiredto
assign the work of the abolished position to other
exi sting positions under the agreement remaining at
the location where the work is to be perforned.

"It is a well established rule of construction that a1l
related provisions of an agreenment nust be read
toget her, and when we do this with Rule 3-C-2(a) it
Is plainthat sup-paragraghsl, 2, 3, and 4 of (a) are
not independent rules of the agreement but are inter-
dependent, ard all relate back to (a) and apply only
when the conditions provided in (a) occur. e Avard
3583." (Underscoring ours.)

The dissent to Award 3870 filed by the Carrier Menbers shows
by its very |language that the "exclusivity" test was rejected
by the Board.

In Award 3877 (Yeager), adopted without' dissent nine

days after 3870, we hel d:

"As |ong as there was no clerk at this point to whose
position these duties were aSS|gned they, as incidenta
duties of a Yard Master, could be performed by a Yard
Master. However, after the clerical positions (posi-
tion at the time of'the incident of the claim arose)
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"came into being and the Carrier assigned to themthese .
duties which had been performed as incidental duties

of a Yard Paster, the clerical position and these

duties cane under the Scope Rule of the Clerks' Agree-
ment, there fo remain unfess and unfil properTy

removed.

-~

"I'f we assune that there was no proper removal the effect
of what was done was about as follows: “The first trick

- Yard Master was, instead of performng incidental duties
of his own position, required to perform duties covered
by the Clerks® Agreement and he was to that extent
assigned in relief of and in division of the duties of
position E-49-G

"Ws there a proper removal ? The agreenent does not
specifically point ouhow incidental duties of a Yard .
Master, once removed by placing them under another

aﬂreenent, may be returned as such but we think that

the method may be found by reference to Rule 3-C-2, the

pertinent part of which is the follow ng:

'3-C-2. (a) \Wen a position covered by this Agree-
ment is abolished, the work previously assigned
to such position whkich remins to be ﬁerforned
wi |l be assigned in accordance with the follow ng:

(1) To anot her position or other positions covered
by this Agreement when such other position or

other positions remain in existence, at the |oca-
tion wnere the work of the abolished position is
to be perforned.

(2) I'nthe event no position under this Agreement
exists at the location which the work of the abol-
i shed position or positions is to be performed,
then it nay be performed by an Agent, Yard Master,.
For eman, or ot her Supervisory Employe, provi ded
that | ess than 4 hours' work per day of the abol-
| shed position or positions remins to be per-
formed; and further provided that such work is
incident to the duties of an Agent, Yard Master,
Foreman, or other Supervisory Emplove.'

"The concl usion drawn fromthis is that in order that
former incidental duties of a Yard Master, once with—

drawn and assigned to a clerk's position, my not.be
withdrawn therefrom and returned as incidental duties

. [
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"of a Yard Master unless and until (1) the clerical
position wherein the duties are performed is abolished,
(2) and not then unless no position under t he agreement
exists at the locaticn where the abolished positionis
to be performed,. (3} and not then unless the work re-
maining i S | ess than 4 hours per day and as applied to
this docket incident to the work of a Yard Master.

"No ot her nethod has been di scovered which woul d, without

-violating the Scope Rul e of the aereement, vermit the
restoration of Incidental clerical duties of a Yard
Master Once they had been removed and placed W thin the
Scope of the Oerks™ Agreement.™ (Underscoring ours.)

In Award 4043 (Fox), adopted August 10, 1948, we hel d:

"1t must be kept in mnd thatwe are here dealine with a
rule sald to be peculiar to this and one other carrier.
The auestion freauently arises as to the proper construc-
tion-of other agreements, where a position is set UP to
do work which is incident to the work of other crafts

or classes, and such position so set up is abolished.
Many awar ds co¥er this question, but it is unnecessary
to deal with them here. The controllins rul e 3-C-2(a}
sets at rest this ouestion, so far as this Carrier |s
concerned. The-rul e cOVer S Work previously assiznedio
an abol1shed position, and undertakes to provide how the
WOr K 0T such vosition Shall De assi gned. Therefore,the
auestron of the rncrdence of work o the primary duties
of other crafts and classes can only be considered in

t he manner provided in sub-sections (2) and (3) of Rule
3-C-2(a).

"Recent Awards of this Division have dealt with Rul e 3-C-2(a).
See Awards Mos. 3583, 3825, 3826, 3871, 3877 and 3506.

The views We have here expressed are inline wth the
unlfor_n(] hol dings of said Awards. In Award NO 3871, it

was sai d:

Tarrier relies chiefly on sub-paracraph (3). But
that sub-paragraph is not an independent ruie of

the Agreement. It is an interdependent provision
of 3-C-2(a) and relates back to (a) and nust be

construed with (a) # #,°

"Wwhen We follow this holding, as we do, and consider

Rule 3-C-2(a) inits entirety, and as one rule, we find
that all deal wth work previously assi ?ned to a position
whi ch has been abolished. Sub-section {1) deals with a
situation where sone of the work of the abolished position
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"remains to be perforned at the [ocation involved and
positions remain which can perform such work; sub-
sections (2) and (3) deal with situations where no such
positions exist, and (2) says certain supervisory

_enpl oyes may, under certain conditions, perform remain-

ing work, and under (3) members of other crafts or classes

~outside of the supervisory enployes referred to in sub-
section (2), my ﬁerforn1the sane, if directly incident
and attached to their primary duties. This construction
of the Agreenent answers the Carrier's contention that
the position of the petitioner, if sustained, would

meke sub-section (3) meaningless. Sub-section (2) only

applies to the positions referred to therein, while (3)

I's much broader in its scope and meaning. Roth are

necessary to cover all situations which tight arise, and,

I N our.opinion, suppl ement each ot her." ?Underscoring ours.)

In Award 4044 (Fox) adopted the same day, we hel d:

"This di spute nust be settled on the terms of the Rule
auoted above, Whi ch i s said to be peculiar to this Car-
rier and one o+her. Practices on other railroads, and
awar ds based on agreenentslmh|ch do not confain this
r u e )
PetTtioner are bound by the quoted rul'e, and We mey not
g0 outside 1fS provisiors.

"There can be no doubt that when the abolished positions
were established in November and December 1944, certain
work was assigned to them ineluding some Work which

yard masters had theretofore performed, which work 50
transferred fromyard nasters was incident to and attached
to the primary duties of yard masters; and that when these
positions were abolished i'n August, 1945, a part of the
work assigned to themwas returned to yard nasters, not
covered by the Clerks' Agreenent. This act of the Car-
rier appears to us to be in plain violation of sub-section
é&)_of,the quot ed Rul e 3-c-2(a). That rule | eaves t he

rrier no power t'C assign any of the work of —an abol—

ished position 1 0 any esmlove NOL _COVer ed by L he Agree-
mertt, SO 10ng as ' ofher posifions remarn in existence, at
fhe T ocation where T1e WOT K of L€ abolished position IS
L0 be verformed.!' Oher clerical positions under the

Agieenent were in existence when the positions of the

ai mnts were abolished, and some of the work which

claimants had performed were assisned to such positions.
This being true, we cannot escape t he cl ear arnd exoress
provi sions of sub-section (1) of the Rule aforesaid."”
(Underscoring ours.)
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Award 4045 (Fox), also adopted the same day, held:

"The question in issue is the interpretation of Rule
3-C-2(a) of the Gerks' Agreenent, and, in substance,
we have presented here the sanme questions which were
dealt with by this Division in its awards Nos. LG43 and
4ou4 this day nade.

"We have here a rul e peculiar to this Carrier and one
other, and a5 we have heretofore said, agreenments are
supﬁosedly intended to be kept; therefore, we nust deal
with this dispute under the Agreement of the parties
which covers it.

"\Whatever may be our opinion as to whether the delivery
work aforesaid was or wasnot, primarily, work belonging
t o enpl oyes of the Mechanical Department, working under
their agreenent, when the same wa5 assigned to employes
wor ki ng under the Cerks' Agreement, on April 25, 1935,
the fact remain5 that on that date it was transferred,

excePt in special instances, to employes working under

the latter agreenent, and we are, therefore, called upon
to deal with the dispute, here presented, under that
agreenent.

"Rul e 3-C-2(a) cover5 work previously assigned under the
Cerks' Agreenent, where a position erforn1n?.that wor k
i's abolished. Here Work wasassigned to positions which
wer e subsequent|y abolished, and this brings the case
within that rule. The rule then provides how the work
of the abolished position or positions remaining at the
| ocation where said work is to be performed, shall be
assigned.  Sub-section (1) of the rule provides that such
remaining work shall be assigned 'to another position or
other positions covered by this Agreement when such other
F05|t[on or other positions remain in existence at the

ocation where the work of the abolished positionis te
be performed.” This isS a plainand simole Statenent, the

| ntent and meaning of whi ch cannot, reasonably, be doubted,
and must_De applied {o this dispute

"Butthe rul e does not stop there. It was, no doubt, anti-
cipated that, where positions were abolished, sjtuations
woul d arise where work would remain with no position in
exi stence, at the |ocation where the remaining work of
the abolished position was to be perfornmed, which could
performsuch work. To cover such asituation, sub-sections
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m(2)y and (3) were incorporated in the rule. By sub-section
(2) it was provided that, under stated conditions, Agents
Yard Masters, Foremen, and other supervisory enployes
mght do such work; and by sub-section (3) It was pro-
vided that, under certain stated conditions, enployes of
other classes or crafts might do the work. No question'

-of a supervisory employe doing any of such work is here
involved. In this case the work df the abolished posi-
tions wasassigned to enployes of another class or craft,
and this coul d only be done under sub-section (3}. The
question is, therefore, Wether, under the agreenent,
and considering Rule 3-C-2(a) thereof as a whole, sub-
section (3) can be applied to the admitted facts of this
case.

"In the first place, Rule 3-C-2{a) must be consi dered as

a whole. Tn rTnferpreting agreements we consider al

parts thereof in an effort to reach their true intent

and neaning. As stated above, sub-section (1) is clear
and explicit, and furnishes t he princi pl € and chilosophy
sought o Dbe established, a principle not ouf of Tine
with the general rule of all Tabor agreements, that the
enployes of a particular class or craft are entifled fo
performthe work attached thereto. So Tong as positions,
working under the Clerks™ Agreenent, at the |ocation
where the work of the abolished positions was to be per-
formed, were in existence, they were entitied to do the
work of the positions abolished. Cnly in situations
where no such positions are in existence, can sub-sections
(2) and (3) of the rule be applied. Sub-section (3) does
not specifically so state, but we think it is necessarily
i mplied, because we do not believe we should construe the
agreement in such a way as to create an unreconcilable
conflict in its provision, if such construction can pos-
sibly be avoided. Gving the rule the construction we
follow, its provisions are reconciled, and each thereof
given effect, which, we are persuaded, was what the
parties thereto intended." (Underscoring ours.)

In Award 4046 (Fox), also adopted the sanme day, we hel d:

"Subsequent|y the usher's ﬁosition on the southbound plat-
form was abolished, and the work of the abolished position
"assigned to an assistant station master, which work, the
Carrier maintains, wasinci dent and attached to hi s regular
duties, and which he could perform under the provisions
of sub-section (2% of Rule 3-C-2(a) of the Aerks' Agree-
ment. However, the Carrier overlooks another provision
of the same rule, sub-section (1), which provides that
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"where, as in this case, other positions, under the
(erks' Agreement, which could do the work of the abol -
I shed position or positions, existed at the |ocation
where such work was to be perforned, such work should
be assigned to such position or positions, clearly indi-
cating that where such position or positions existed,
the enpl oyes naned in sub-section (2), aforesaid, were
not entitled to performsuch work. See Awards 4043,
houslt, and 4045 of this Division, this day nmade."

Carrier Members did not dissent to Awards 4043, 4044, 4045,
and 4046.

See, also, Awards 3871 (Dougl as), 4140 (Swaim), 4291
(Rader), 4440 (Wenke), 4618 (Carmody), 4639 (Carnody), 4664
(Connell),- 4904 (Begley), 5591 (Carter), 5559 (Carter)., 5560
(Carter), 6024 (Parker), and 9678 (Elkouri).

In Award 12901 (Coburn), adopted September 17, 1964,

we hel d:

"From the foregoing facts, it appears this claimis
bottomed on the premise that the Scope Rule of the Agree-
nent, and, nore gartlcularlyz Rule 3-C-2(a){(1) was
violated. Rule 3-CG-2is entitled'Assigment of Work.'
|t stipul afes how fhe remainine WOrk of an abol1shed
clerical positionshall be performed and by Whom _ Tts
laneuage | S Cl ear, orecise. unambisuous, and mandatory.
[t says, Inter alia, that the work 'previously assigned'
to an abol i shed position which 'remins to be performed'
WILL BE ASSIGNED, under subparagraph (1}, to anot her
clerical position or positions remaining in existence
‘at the location where the work of the abolished posi-
tionis to be perforned. . . .t

"The work of the two positions abolished in this case
was 'preparation of classification sheets and chal ki ng
cars.' The classification work was assigned to those
clerical positions remaining at the location but, says
the Carrier, the work of chalking cars by clerks dis-
appeared upon the abolishnent of the E05|t|ons. The
enpl oyes deny the disappearance of such work and allege
It was assigned to others not covered by the Oerks
Agreement, namely, Brakemen and Conductors.

-9-
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"Thus, t he dispositive i Ssue then turns on a question o
fact. TT the work of chalKing cars remained 1o he per-
formed bul_was_done Dy OLNers not Covered Dy the Agree-
ment. {hen clearly Rul e 3-C-2(a}(1) Was vi ol afed. That
beins the case. the Boardfinds N0 necessity f or explor-
ing at length the nuch debated issue of proof o an

cexclusive right 1o tne work by clerks under wnat has
Dbeen _characierized as_a general, non-Speciiic sScopé Rule.
There 15 nothing general or anmbiguous In the Tanguage of
Rule 3-C-2 applied To the facts of record here. The
WOTK WasS assigned Dy bulTetin to the clerks and was per-
formed by them If itremainedto be performed after
abol i shment of the clerical positions it had to be assigned
to the remining clerks' jobs at the location under Rule
3-C-2(a)(1). Tnere was no showing in the record that at
the time the chalking of cars was being performed b¥ _
clerks, others not belonﬂ[ng to that craft were performng
the same-work. Nor is this a case where, as in Board
Award 8331 and others, the clerks are clainming, as their
own, work which had been perforned and was berng per-
formed by enployes holding no rights under the O erks
Agreenent.  The sole question here is whether the work
remained to be performed.

"The Board IS of the opinion that the findings in Award
4448 (Referee Wenke) involving these same parties and
a simlar issue are in point and persuasive. There it
was sai d, among other things, '...the Agreenent is appli-
cable to certain character of work and not nmerely to the
method of performng it..." and '...the Carrier could not
properly renpve it therefrom by nerel y changing t he
method Of i tS performance...' Here the character of the
work was informational, i.e., toinformthe trairmen
switching cars on the hunp of where to make their cuts
and the track destinations of the cars. The clerks per-
formed this work by chalklni the required informtion on
the cars; the trairmen chalked it on a slate. The char-
acter of the work and its purpose were the same. |t
remined to be done after abolishment of the clerica
positions. It was done by other than clerics. The only
change was one of nethod of performance.” (Underscoring ours.

In Award 12930 (Coburn), also adopted Septenmber 17, 1964, we
hel d:
"It is too well established to require citation of authority
that work once placed under the coverage of a valid and

effective agreenent may not be arbitrarily or unilaterally
removed therefrom Here the record supports the contention

10~
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"that the disputed work was placed under the coverage of
the effective Agreen”ent_am per f or med b?} Cerks until
November 6, 1959, when it was renoved therefrom by
assi gnnent to employes of another class'. Accordingly,
the Agreenent was violated."

In Award 13478 (Kornblum), adopted April 16, 1965, we held:

"It | S plainthat the work comprehended by Rul e 3-C-2(2)
J0€S NOT_devend UPON [ NE operation O1_any 'exclusivity

theorv', |.€. proof that the work involved. either bv
pas% oractice or Aereerent . belonced to and could be
periyreddoknly by emolcyes covered Dv the
Cerical Rules .ggﬁgment. See Award 12903 (Coburn). |t
is enough that It be proved that the work which remains
from the abolished position was 'previously assigned to

such positions. See Awards 12901 (Coburn), 4045 (Fox)."
(Underscoring curs.)

In Anard 13480 (Kornblum), al so adopted on April 16, 1965,

we hel d:

"The answer to this portion of the Petitioner's claim
depends upon which one of the two antithetical interpre-
tations of Rule 3-C-2(a) the Board follows in this case.
Under the one it nust be shown, in all events, that the
remaining Work in dispute bel ongs exclusively to the
Clerks elther interms of their Agreenent or hy tradi-
tion, customand practice, e.g. Awards 12479 (iest),
11963 (Chri st ang), 11107 (McGrath), 10455 (Wilson). In
t he ot her, the apolication of the Rul e does not devend
upon any 'evclusivitvtheory!', NUL rather ON & showing
that the remaining work, as the Rule expressly provides
was previously assigned 10 the abol1shed nosition,

e. g. Awar dS 17901, 12903 (Coourn), 7257 (Rader), 3043,
4044, 4045 (Fox), 3870 (Douglas).

"1t woul d certainly seem esveeially inthe context of

the facfs of this case. that the [atfer interpretation

of Rul'e 3-C-2{a) IS The sounder one. Any ofher construc-
tion woul d make, for the most part, the |anguage of sub-
par agr aphs (1) and (2) sheer surplusage. For exanpl e,
under SU -para%raph (2) any issue as to the amount of
wor K remaining f roman abol i shed cl eri cal positionand
assignedt 0 a supervisory employe woul d be entirely ex-
traneous if, inthe first place, it coul d nct be shewn
that the work bel onged exclusively to the Cerks. More-
over, the fact that there was a remainine clerical employe
under sub-paragraph (1) woul d be utterlK meani ngl ess if
it could not |Ikew se be shown that such work was in the

gx;:lsu§i ve domain of the Aerks' Agreement." (Underscoring
urs.
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a1 of the above-cited awards involved the parties
tothis dispute. For simlar awards on other.carriers having
simlar rules, see Awards 4445 (\Wenke), 5117 (\Wenke), 5436
(Parker), '6527 (Rader), 6528 (Rader), 6529 (Rader), 6530
(Rader), 7221 (Smith), 7222 (Smith), 7285 (Rader), 7286
(Rader), 10314 (Webster), 10638 (LaBelle), 11674 (Rinehart),
13125 (Dorsey); 13807 (Kornblunm), 15140 (House)), 17621 (Dugan),

and 17758 (Ellis).
In Award 19320 (Ritter), adopted June 30, 1972, we

hel d:

"This cl ai mconcerns itself with the physical track check
made in preﬁsrauon for an outbound train movenent, and
obtaining t he car light-weicghts to be.usedinbilling.
This work was performed by Yard Clerks at the Curbo Site
ard Was renmoved from the Yard Clerk positions where the
site of the positions was changed fromone point vithin
Martinsburg Yard SWi tching limts toanother point within
these sane [imts, and the site of some of the work per—
formance 10 a third point within the same swtching
1imits. Special Board of Adjustment No. 192 in its
Award in Docket No. 91 interpreted the Scope Rul e in-
volved in this case. This award is found to be control-
ling in this instance. ThiS Award hel d that once work
| S placed under the O erkS™ Agreement, I { cannot De re-
moved from and siven 0 other enoloyes except as provided
In Rufe [(c). that Rule [(c)4 does not stand al one., but
| S interdependent Wth [ (c); 1, 2 and 3. This Award
al so held that Rule I(c) isalinmtation on the so~called
'Ebb and Flow Doctrine. It applies only in situations
where a position cwered by the Clerks® Agreement is
abolished.  Thi s Awsrd hel'd that under that Rulewhen
work is asmgned to a given position under the Cerks'
Agreenent and that Ppsmpn I's abolished, the work nust
‘be assigned in the first instance to a position or posi=-

tions covered by the Agreement, if cne existed at the
location. Thisis true even if the work on the abolished
position is incident to or directly attached to the pri-
ma-y duties of another craft or class.. This is not to
say that work incident to ang directly attached to the
primary duties of another craft as set out in Paragraph 4
of Rule I(c) may not he perforned by employes other than
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"the Clerks, but simpzy that once such work has been

assigned to a position covered bg the Agreenent at a

given location, it cannot *flew back' to the class or

craft to which the work is incident, if-¢he clerical

position is abolished and another position or positions

covered b% the Agreenent exists at the location where

work of the abolished position is to be performed. .
Therefore, this claim will be sustained." (Underscoring ours.

| n Award 19865 (Dorsey), adopted July 27, 1973, we hel d:

"There being no evidence adduced that the Agent at Wharton
had Eerfornﬁd billing work during the existence of the
Clerk-Typist position at that pornt, we find that the
facts of record and our many Awards i NTerpreting and
applying 1 denfical Scope Rul'es supporf ClerksT posifion.”
<Underscoring ours.)

In their Dissent and Concurrence the Carrier Menbers,
in partially quoting Award 20535 (Sickles) cited in Award
21452, suggest that Referee Sickles was ignorant of certain
opposing awards; this is another exanple of their fallacious-
ness. They pick up one sentence from an award and ignore,
all the others even though those not cited cast the one
sentence in a light altogether different from the outrage-
ously inconsistent conclusion suggested. Testinony before
t he Washi ngton Job Protection Agreenment Section 13 Committee
comes to mind: M. George M Harrison was chastizlng tech-
nicians about turning a trick phrase:

", . ..You bargain in good faith for nen and WOMEN, human
beings. You are trying to do sonething to raise the |evel,
the standard of |ife and living. You are not trying to
cheat themout of something by some catch phrase that you
concoct out of your ingenuity. .It reminds ne a good deal
of whatCarl G ay said when We W Ot € our committee Of SiX
report. He saidtherewill always be a misunderstanding.
He said you can even go back to the advent of Christianity.
The Bible says Noah danced before the Ark. One man said
think he stood Phy5| cally before the Ark and danced. The

other man said [ thin!! Noah danced first inturn and the
Ark daneed next inturn.”

13-
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There can and will be legitimate msinterpretation and legit-
imate msunderstanding, but this cannot extend to the absurd,
nor should a catch phrase from an agreenent or an award be
twisted by ingenious editing to distort the intent of the
drafter of the agreenment or the author of an award. Referee
Sickles was not ignorant of the awards inproperly interpret-
ing rules such as 3-C-2. This is manifest by the |anguage
of his Award 20535:

"The Organization counters by stating that the Rule
adopted on May 1, 1970 (18(£)) repl aced the 'general"
Scope Rul e bet ween t hese parties. Further, Special
Boards ard this Board have interpreted rules simlar
to the ones presented here and have uniformy held that
it is not necessar?; to show 'exclusive' performnce,
etc., but nerely that the work of the abolished position
has been removed and given to other enployees (wth
certain-exceptions not here applicable). W have re~
viewed the cited Awards, and they appear to support
Claimant'$osition. For example, Awards 6527, 6528,
6529, 11674, 13125, 13478, 15140 and 19320 (anong
others) noted 'exclusivity' arguments ard rejected
same. |t.is interesting to note that the Referee relied
upon at Page 17 of Carrier's Subm ssi on {Dorsey) cit ed
apove, also authored Award 13125, nmore than 16 months
after Award 11643. Citing Agreement language similar
to Rul e 18(f), Award 13125 not ed:

"We do not agree that the clerks nust prove, in
this case, that the work of the abolished position
has been perforned, exclusively, by enployes
covered by the Cerks' Agreement.'

"This Board does not find conflict in the Awards cited
by the opposing parties, but in fact finds that they may
be read I n harmony. While the 'exclusivity' doctrine
my wel | be material to certain tyﬂes of disputes, none-
thel ess, the various Awards which have interpreted rules
@ealing W th abolishment of a position (and subsequent
assignment of the wor k?] have read the agreenent languzge
in specific terms and have applied it to the facts of
each given case wthout regard to tine restrictions sug-
ested by Carrier herein. No contrary Awards have been
rought to our attention.
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‘if‘urther,QarTier relies upon Rul e 18(£)(3), cit ed above,
as authority for perfermance of the work by enpl oyees
not covered by the Agreement.

"1t should be noted that Carrier did not raise that de-
fense whi | e t he matter was being considered ont he
property. |n any event, the Board does not agree that
Rul e 18(f) $3) is controlling. Rather, we feel that a
reading of the entire rule requires that the pro-visions

. of Rule 18(£)(1) be satisfied first. Mte that 18(£)
states that remaining work is assigned in accordance
with the foll ow ng:

'(1) I'b another position...covered by this agree-
ment whensuch ot her position...remain...

'(2) Intheevent no position...exists...thenit
may be performed Dy an Agent, Yardmester, Forenan. ..

'(3) Performance of work by enployes other than
those covered by this Agreement In accordance with
Paracraohs (1) and (2) of this Section (f) Wl
not constitufe a violation of any provision of

t hi s Agreement . !(underscoring suppl i ed)

"Inthisregard, other Awards of this Board have held t hat
the basic principle of rules such as 18(£)is to asswe
that work of a given position is assigned to the entitled
enpl oyees and t hat the}/.are | nt er dependent provisions
whi ch™preclude utilization of subsequent sections unless
no positions covered by the Agreenent remain in existence
at the location in question. See, for example, Awards
3871, 3906 and 4043.

"The Board finds that Carrier violated the Agreenent when,
subsequent to abolishment of the position, certain work
was assigned to enpl oyees not covered by the scope of
the Agreement.”

In Award 20568 (Edgett), adopted Decenber 30, 1974,
we hel d:

"The record, fairlyread, shows that work which had been
performed b% the abol i shed positions i s now being. per~
ormed by the Agent. It i s not necessary for the Organ~
ization {0 showthat SUCN work 1S exclusively PErT or Ned

by clerks. TT IS enoush T 0 show Thal work which had been
performed by a clerical _position, and which remained after
TNhe abolishment, was N0l assi gned as provi ded by The Rule.™
underscoring ours.)
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Award 21452 - Answer to
Di ssent _and Concurrence

It can only be concluded froma fair reading of the entire
record and the nyriad awards dealing with this subject that
Award 21452 is a correct decision.

Carrier Members' Dissent and Concurrence also faults
an alleged failure to adhere to the doctrine of stare decisis.
Qoviously, the Carrier Menbers who argued before Referee
Christian in Award 11963 did not fault him for failure to
follow no less than twenty precedent awards on the same rule
on the same property-authored by eleven different referees.
Those Carrier Menmbers signing the Dissent and Concurrence
under review here presented a case to Referee Lieberman that
resulted in Award 21378 (January 28, 1977). On every prior
occasion in which the issue there involved had been adjudi-
cated before the Adjustnent Board and Public Law Boards, the
O gani zation had prevailed, yet the Carrier Mnbers did not
suggest that the principle of stare decisis controlled. In-
stead, argunents were offered such as, "It is apparent the
Majority in Award 21378, unli ke Award 18446, were convi nced
the parties nmeant what they said in Section v and Rule 9-A-1,
and gave meaning and intent to that |anguage."

Wthout suggesting that Award 21452 does not follow
the principle of stare decisis because it correctly weighs

conflicting awards and rejects a short line of maverick

.




Award 21452 - Answer
to D ssent and Concurrence

decisions that are obviously in palpable error, it is sug-
gested that the principle of stare decisis cannot be invoked
willy niiiy by Carrier Menbers only when it suits their fancy.

The Dissent and Concurrence expresses concern over the
finding of 2 constructive abolishnent. Al of the nation's
carriers have been on notice since our early Award 198
(Spencer) that this Board will not permt 2 carrier to do
indirectly that which the agreement prohibits it doing
directly. Mreover, the Railway Labor Act requires reason-
able effort be exerted to maintain agreenents. Constructive
abol i shnents, paper abolishments, or nomnal abolishnents
cannot be used to avoid the ternms of an agreement. In our
Awar d 15699 (Dorsey) we hel d:

"Petitioner charges Carrier with 2' paper abolishment!
of the Maintenance Gangs' positions to acconplish two'
purposes: (1) elmination Of t he Cook positions;'and
(2) having Maintenance Gang wor k performed by Secti on
Laborers at a |ower rate of f|oay. This it contends was
inviolation of the spirit of the Agreement.

‘Tarrier's defenses are: (1) it is its prerogative to
increase or decrease forces so |ong as acconplished

in co\mhance with prescribed Rules; (Zéathere IS no
Rul e wni ch requires that a Maintenance Gangor | aborers
on 2Section shall consist of 2specified number of
nen; (3) Maintenance Gangs and Section Laborers perform
the same class of work and enj oy commen. Seniority; and
(4) even though the Section Laborers were doi ng ¥ain-
tenance Gang work, as alleged by Petitioner, paragraphs
(3Y and (6) of the claimnust be denied because |ess
than six (6) nen were 'occupying the outfit.'

"From our study of the record we find: (1) there are no
Rul es of the Agreement t hat specifically irpair Carrier's
management prerogative to determne the consist of
enpl oyees assi gned to Section Laborers or Maintenance
Gang forces; (2) the Section Laborers and Maintenance
Gang employes do not performthe same work; (3) the
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Award 21452 - Answer to
D ssent and Concurrence

"actions of Carrier were'primariiy a scheme to abolish
the Cook positions. Anticipating that this Board m ght
make such findings, Carrier argues that we can find no
violation of the Agreement unless we can find a viola-
tion of a particularized prescribed Rule. A like argu-
ment was rejected in Gunther v. San Diego, Arizona E

.R.Co., 382U.S.257 (1965); see, also,Transportation—
Commmnication Employees Uni on v. Union Pacific Railroad
CO, 385 US. 157 (1966), where the Court said:

'. . . Acollective bargaining agreement is not an
ordinary contract for the purchase of goods 2nd
services, nor is it governed by the same old
common~law concepts which control such private
contracts. John Wley & Sons v. Livingston, 375
U.S. 543, 559; cf. Steele v. Louisville & N R

co., 323U S 192, '....(I)tis a generalized

code to govern a myriad of cases which the drafts-
men cannot whol | y anticipate....Thecol | ective
agreenent covers the whol e emwlovment rel ationship
It calls into being 2 new cormon-law - t he common-
| aw of a particul ar industry or 2 particul ar olant.’
United Steelworkers of America v. Warrier & Gulf
Nav. Co., 363 u.S. 574, 578~579."

"We reject it here. Rut, it should be rejected only in
those cases in which we are convinced that 2 party has
evaded the spirit of the Agreenent in such 2 manner as
to be repul sive to the mandate of Title |, Section 2,
First, of the Railway Labor Act that 'Carriers, their
officers, agents, and employes . . . exert every reason-
able effort to maintain agreements . . .* W find such
to be the case herein.

"Petitioner's prayer for conpensation for Claimantsis

2 recitation of the make whole principle —that is, that
Claimants be paid for loss of earnings, if any, result-
ing fromthe violation. This we shal | award. W find
Carrier's defense 2s to paragraphs (3) and (6) of the
Claimto be without nmerit. Claimnts are entitled to

be made whole for any |0ss of earnings flowi ng fromthe
violation. Carrier may not create factual circumstances
inviolation of the Agreenent and then premse an argu-
-ment on those facts. Such is sophistry.”

Carrier Menbers also suggest that the NRAF "has no

right to assess a penalty unless it is directly and proximately
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related to the losses incurred by Petitioner." Carrier
Members' blind tenacity in continuing to pursue an issue

that has been resolved thousands - yes, literally thousands -
of times by all Dwvisions of the Adjustment Board, Public
Law Boards, Special Boards of Adjustment, Presidential Ener-
gency Boards and Federal Courts seens to be sophomoric. One
woul d have to believe in magic to expect nore than 2rare
acceptance of such danmages argunents by an ill-inforned and
mental ly itinerant 'referee. Such cases, two perhaps in the
past two years, by first-assignnent referees, do not overcone
the inexhaustible authority on awarding damages and are never
followed by conpetent and experienced referees. The Presi-
dential Emergency Board created on February 8, 1937 (Chairnman

Devany) W ot e:

"The penalties for violations of rules seemharsh and
there may be sone difficulty in seeing what ¢laim cer-
tain individuals have to the noney to be paid in 2
concretecase. Yet, experience has shown that if rules
are to be effective there nust be adequate penalties
for violation."
It seens odd that forty years later we nust still waste tine
arguing an issue that has been put to rest by no | ess author-
ity than 2 Presidential Emergency Board.
Carrier Menbers conclude their Dissent and Concurrence
with the suggestion that the Mjority follow an adnonition
of Justice Jackson. This adnonition is as wide 2sit is broad

2nd applies to Carrier Menmbers 2s well as Labor Menbers when
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they formthe Myjority. In Awnard 21452 it is apparent the
Majority did follow Justice Jackson's adnonition when com
pared to Awards 21324 and 21325. Particularly apropos here
Is Fourth Dvision Award 3131 (O Brien) wherein the Board
concluded it had erred in an earlier award where the issues
were not clearly joined, and said:

"Finally, it should be observed that the findings herein
appear to conflict with the statement of this Referee
in Fourth Division Award No. 3033 relativetothe intro-
duction of witten statenents. W concede that our
present findings do, in fact, conflict with our state-
ment in Award No. 3033 end we hereby reject that state-
ment. The issue was not adequately joined in Award
No. 3033 and when it wasthoroughly argued in the
present claimwe realized the fallacy of owur position
In Award No. 3033.

Award 21452 is sound, follows the established prece-
dent of this Board and, inportantly, gives 2 correct neaning

and intent to the rules of the agreenent.
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