NATIONAL RATLRCAD ADJUSTMENT BOARD
Awar d Nunber 21482
THRD DIVISION Docket Number MW-21311

James C. MeBrearty, Ref eree

(Brotherhood of Mintenance of \My Enpl oyes
PARTIES TO DISFUTE:

(
( TheWashi ngt onTerminal Company
STATEMENT OF CIAIM: Caimof the SystemcCommittee of the Brotherhood that:

(1) The carrier viol ated the Agreement when, w thout an agreement in

witing between the Manager and the CGeneral Chairman as required
by paragraph (c) of the Scoperule, itcontracted out the work of painting
the 'West Basenent' of the depot at Washington, D. C on March 23 and 24,
1974( Syst emFi | e MW-T4=2).

(2) Painters C. Ellsmore andL. H Howard each be al |l owed pay at their

respective tine and one-half rate for an equal proportionate share
of the total nunber of man-hours consuned in performng the work referred
toin part (1) hereof.

OPI NI ON_OF BQOARD: The basic facts in this case are not in dispute. On
Monday, March 18, 1974, Carrier assigned Caimnt cC.
Ellsmore, B&B Painter, to the task of painting the walls in an area of
Carrier's Termnal between the Antrak Conmissary and the Southern Railway
Commissary. On Tuesday, March 19, 1974, C ai mant Ellsmeore was taken of f
this assignnment because of a lack of material to conplete it. Subsequently,
on Saturday and Sunday, March 23 and 24, 1974, which were the assigned days
off of both claimnts, outside contract painters conpleted the painting pro-
ject which had been vegun by O aimant Ellsnore.

Aclaimwas initiated on behalf of B&B Painters Ellsmore and Howard
for payment at the time and one-half rate for an amount of time equal to the
nunber of man-hours consumed by the contract painters. [In the handling of the
case on the property, Petitioner alleged that 24 man-hours were consuned by
the contract painters. Carrier neither affirmed nor denied this contention.

The claimis premsed on the specific |anguage of the Scope Rule which
provides in pertinent part that:

Wrk covered by this Agreenent shall not be contracted
except by Agreement, in witing, between the Manager
and General Chairman, except in emergencies.
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~ There is no contention by either ﬁarty_ that an energency existed.
There is no contention by either party which denies that the work im question

i's "covered b%/ this Agreenent." Rather, Carrier defends their denial of this
claimon the basis that they knew nothing of the enployment of contract

painters inasnuch as the contract was made by Amtrak without Carrier's know edge

or concurrence.

Based on the factual situation whieh exists in this particular case,
and without. extending this decision to any other simlar condition, it is our
conclusion that Carrier has a liability which it cannot avoid by the defenses
enpl oyed herein. However, the liability does not extend to both of the naned
claimnts. As previously noted, O aimant Ellsmore was used to begin the work.
If he had not run out of material on Tuesday, March 1g, 1974, it is reasonable
t 0 conclude that he woul d have conpl eted the assignnent within his normal work
week.  Therefore, Claimant Ellsmore shoul d be allowed paynent of twenty-four
'(24)d hpu&s at the pro rata rate of pay. The claimon behalf of Oainmant Howard
i's denied. ‘

FINDINGS: The Third Division of the Adjustment Board, upon the
whole record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Bmployes involved in this dis-
pute are respectively Carrier and Enployes within the meaning of
the Railway Labor Act, as approved June 21, 193k;

That this Division, of the Adjustment; Board has jurisdic-
tion over the dispute involved herein; and s

That the Agreenent was viol ated.

AWARD

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: W 4

Executive Secretary

Dated at Chicago, Illinois, this 31st day of March 1977.




