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NATIONAL RAILROAD ADJUSTMENT BOARD 
Award Nxxzber 21522 

TRIRD DIVISION Docket'Nunber %?-214% 

Robert J. Ables, Referee 

(Brotherhood of Maintenance of Way mloyes 
PARTIES TO DISPUTE: ( 

(St. Johnsbury & Lamoille County Railroad 

STATElCENT OF CT&TM: Claim of the System Committee of the Brotherhood 
that: 

(1) Trackman Roger Stone shall be reimbursed for all wages lost 
since February 1, 1975 because he was deprived of the exercise of displece- 
ment rights. (Carrier's 'File - UnionMaintenance of Way') 

(2) Each employe (named below) shall be paid in full for all 
vacation time due them in the calendar year 1974 (specified below) which 
each of them earned in the calendar year 1973. 

Willis3 H. Are1 
Norman J. Bergeron 
Leonard Bray 
Kenneth C. Hill 
Richard G. Perkins 

Jeffery Bryce 
Fred Garmw 
Albert N. GoodeJl 
Raymond Jettie 

(Carrier' s 

VACATION 
PERIOD NAME 

15 days Roy E. Lamphire 
15 ;; Kenneth J. Mercier 
15 Kirk J. Patch 
15 ; Raymond Phillips 
15 Keraie Raymond 

Robert L. Smith 
10 n Archie A. Fournier 
10 I8 
10 " William D. Garrow 
10 " Roger A. Stone 

'F'ile - Union Maintenance of Way') 

VACATICN 
PERIOD 

10 days 
10 " 
10~ " 
10 " 
10 I# 
10 " 
10 " 

. 

: * 

OPINI@N OF BOARD: The Organization nay have sandbagged the Carrier into 
paying this claim but they are entitled to protection 

of the labor agreement. 

By the end of 1972 the Carrier was effectively bankrupt. 

It had filed an application with the Interstate Coznerce 
Commission to abandon its ent->e line. There were protests against the 
abandonment from a wide variety of interested groups including "railiiay 
labor." When it became clear the State of Vermont would purchase the 
railroad and provide the sane basic service,.alJ. parties withdrew their 
protests. 

To formalize agreements reached, all parties entered into a 
stipulation providing in substance that they would urge the Commission to 
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grant the application as promptly as possible, on condition that operatian 
of the l&e be continued by the Vermont Transportation Authority, or soze 
other purchaser, which would be required to continue to.protide the 
necessuy rzil service. 

Based on this stipulation, the Interstate Coztzerce Comission 
approved the abandorunent, subject to the concurrent condition of continued 
operations. . 

The State of Vermnt purchased the railroad azd leased it to ah 
operator which retained the saue me, "St. Johndmy & Lamme County 
Railmad." aud provided the sa=je basic service as before with the sa!ae 
employes. 

According to the ICC, "Labor representatives do not oppose the 
abandonment under the stipulation agreement aud have made no request for 
conditions for the protection of qloyees." The stipulation on behalf 
of such labor representatives was si@ed by the Uhited Transportetion 
Union. 

Against this background, the employes here claim pay for vacation 
time due thes,in calendar year.1974, which was earned in calendar year 

.1973. ,411 .A 

The claim of Trackman, Roger Stone, in Docket KW-2l496 to be 
reimbursed for lost wages because he was deprived of displacement rights 
was not sufficiently established at the Board; accordingly it will be denied. 

The Carrier's case against paying these vacation claims is 
stronger on equitable grounds than on the law. .~ 

From the beginning t‘se Car=i er has taken the position that 
whatever mcation pay clainants nay be entitled to were earned and vested 
under the prior nanagement and did zot survive the order of the Interstate 
Conxuerce Comission permitting the abandonment md the subsequaut 
purchase of the railroad bg the State of Ve,rzont. In short, tine Carrier 
denied the claims on the basis that a collective bargaining a=ement did 
not exist between the Carrier aad the Brosherhood of :.:ainteuahce of Way 
Raployes after the sale of the raTroad. To support this conclusion, 

(1) In Docket M-21496 conceruixg mcatics claim in 1974 there 
are 18 ea@xves, 14 of whcm are also naned in Award 21524. In 
Award a524 concerning vacation claim in 1973 and 1gR there s,re 25 
e@oYes 14 of whom are also named in Award 21522. 

AS the basis and reasonisg applicable to each clati is the 
sane, the.C?@ion of the Roard ti Do&et $>1-2lic$ will apply with equal 
effect in Award 2l524;--~‘- --~ 
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the Carrier emphasizes that the services of the Rational Mediation Board 
were invoked by this Union on April 3, 1975 to investigate and determine 
who may represent, for the wses of the R8ilir8y Labor Act, certain 
employes in the class or craft of maintenance of way emDloyes. The 
Carrier notes with special emphasis the statement by the National 
Mediation Board that: 

"At the time application was received, these employees 
were.not represented by 8ny organization or individual." 

The Organization maintains, to the contrar!!, that it had 8 
collective bargaining agreement with this railroad before, during and 
after the ICC authorization to abandon, concurrent with the sdLe to the 
State of Vermont, and that it neither waived its rights under this 
agreement nor joined with other railroad labor organizations in 
surrendering vested rights under the collective bar,aai.ning agreement at 
the time of the sale of tte Droperty to the State of Vermont. As to the 
certification by the Dational Wediation Doard in 1975, the employes 
assert tinat the election (which certified this union) was requested to 
settle once and for all with the neiJ management of this railroad that 
this organization represented the maintenance of way employes, noting in 
particular in its underlying letter to the EXD on April 3, 1975 that the 
request for certification was prompted only because “the new owners 
refused to recognize this organization as the duly accredited representa- 
tives of I?aintt?nance of Way emnloyes on this property" despite tbat union 
having held an agreement on this property since 1942 and that, following 
action by the Interstate Commerce Cormission, the.railroad did not cease 
to operate but in fact continued to operate in the same manner with the 
same employes performing the same duties. Thus the request of the union 
invoking the services of the Hational ti!ediation i?oard was merely "to 
verie" their certification. 

On these facts, this Organization took no part in protecting 
the interests of its employes at tine time the ICC was considering 
authorizing the abandonment of the line which would h8Ve wiped out aU 
jobs. And this union left undisturbed 8 public record in which the ICC 
clearly believed it had before it such labor organizations as were 
representing all the railroad employes on this property. And it made no 
contribution to improve the chances of economic success of the railroad 
under new management, as the Darties to the stip.iLation had done, as by 
agreeing to certain changes in railroad operations and practices witbout 
exacting 8 price or condition for such concession, 8s in the agreement 
of the United Transportation Union not to request protective conditions 
for employes adversely affected by the abandonment and subsequent 
realignment of operations. 
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The case for equitable es'coppel against the claims cf the 
Organization here could har4U.y be stronger. Put the Cerrier has chosen 
to defend against the claim on the basis that the labor agreement be&em 
the parties did not survive the s8le of the property to the State of 
Vermont 2nd the question of the validity of an agreement under such 
conditions is too imnartant to take the chance that a denial of *he 
claim on the basis 02 equitable estopped might be taken 8s an affirmation 
by this Board that 8 labor agreement is in fact 'subject to termination 
upon change in ownership of railroad property. To the contrary, the lair 
seems to be well settled that the collective bargaintig agreement of the 
parties survives 8 change in ownership of the property., (2) 

The Carrier also kcgues now, before the Poard, that the claims 
were not timely filed, noting with special attention that the claims for. 
pay were presented for vacation time earned as much 8s two years prior 
to the claim for payment. 

The evidence in the record does not suipxt Carrier's contention 
on 8 procedural defect in the filir?g of these claims. The only rebuttalby 
the Carrier on the property against the Cl8i~B W8S that they were not valid 
against this railroad because there did notexist a collective bargaining 
agreement between the parties.- The Carrier's statement that: 

i 
"Vacation rights were earned prior to abandonment and 
the employees waived rights at abandonment proceedings." 

and that 

"If there is liability then it is the prior owner and 
operators for the State of Vermont which acquired the 
railroad by a purchase in 1973 and the petitioner should 
apply to these sources for adjustment." 

(2) The Organization cited awards by this Division as supporting 
the union view that the labor 8greement survives 8 ch8nge in ownership, 
such as 4756-4761. These decisions only generally support the 
Organization's position. It does seem that so important an issue in this 
case would have been better developed but notice can be taken that msny 
labor agreements, particularly in the transportation industry, such as bus 
and airline, contain provisions for the protected employes to follow the 
work upon s8le;scquisition or merger of the property. 
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indicates that the C8rrier did not contest the timeliness of the filing 
of the claims. 

On the record: the claims were timely filed; the certification 
election won by this union in 1975 verified the authority of this 
Organization to represent Maintenance of Way Rmployes on this property; 
the Organization did not W8iVe aqy vested rights under the ICC order; 
the Organization did not authorize the United Tr8nsportation Union to 
speak for it before the ICC; and, although 8 strong argument against the 
claims can be made on the basis of equitable estoppel, the vacation 
claims should be sustained because the labor agreement survived the 
change in ownership; but Claim No. 1 is denied. 

FIRDIKS: The Third Ditision of the Adjustment Board, after giving the 
parties to this dispute due notice of he8rFng thereon, and 

upon the whole record and 8ll the evidence, finds 8nd holds: 

That the Carrier and the Rmployes involved in this dispute are 
respectively Carrier and Rmployes within the meaning of the Railway Labor 
Act, as approved June 21, 1934; 

That this Division of the Adjustment Board has jurisdiction 
over the dispute involvedherein; and 

That the A@eement w8s violated in accordance with the Opinion. 

AWARD 

Claim No. 1 is denied. 
Claim No. 2 is sustained. 

RATICIiALR4ILRCM'ADJUSTMRRTBXRD 
By Order of Third Division 

ATTEST: &v /%A . 
Executive Secretary 

Dated 8t Chicago, Illinois, this lgth day of say 1977. 


