NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 21527

THIRD DI VISION Docket Nunber m 21430
WIlliam G Capl es, Referee
(Brotherhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Burlington Northern Inc.

STATEMENT OF CLAIM O aimof the System Commttee of the Brotherhood that:

Because of the injury sustained on February 8, 1975, the Carrier
should pay to M. M D. Logsdon the benefits set forth in Article V B (3)
of ' Appendi x B' (System Fil e 12=-3/M=-46 4/17/75).

CPI NI ON_OF BOARD: Caimant is enployed as a Sectiomman on t he Beardstown
Seniority District of Carrier. At the time of the incident
out of which this claimarises Cainmnt was regularly assigned to work Monday
through Friday each week with Saturdays and Sundays designated as rest days.

He was working under the immediate supervision of Section Foreman S. L. Harms.

On Saturday, February 8, 1975, a rest day, at 9:00 a.m Foreman
Harms tel ephoned Claimant to report to work as he was needed to perform work
in connection with a broken rail. The parties are in accord that { ai mant
was under pay fromthe time he received the telephone call until the time at
which the incident giving rise to this claimoccurred. The O ganization
alleges Gaimant was "instructed to use his personal automobile to report to
Wrk Post 42 near Grard, Illinois to perform overtime service in connection
with a broken rail." The Carrier denies this allegation.

G aimant lived at Jacksonville, Illinois. Hs section crew had a
designated assenbling point at Grard, Illinois, thirty-four (34) mles south
of Jacksonville. Wekdays Caimant drove his private vehicle from his home
to his assenbling point. On the day of the incident O aimant drove fromhis
hone to a point where his autonobile was in a collision before d ai mant
reached the place at which work was to be perforned.

The points which this Board nust decide are: 1) was or was not
Caimant instructed to use his personal automobile to proceed to the place
where work was to be performed on the day of the incident? 2) if aimant
was instructed was he then authorized by Carrier and deadheadi ng under orders?
If the answer to 2 is in the affirmative the following and its exceptions

woul d be applicabl e:

Medi ation Agreement A-8853 Dated February 10, 1971, Article V:
"Article V - Paynents to Employes I njured Under Certain
Ci rcunst ances.
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Wiere enpl oyes sustain personal injuries or death
under conditions set forth in paragraph A below, the
carrier will provide and pay such employes, * * * the
appl i cable anounts set forth in paragraph B bel ow, subject
to the provisions of other paragraphs in this Article.

A, Covered Conditions =

This Article is intended to cover accidents involving
enpl oyes covered by this Agreement while such enployes are
riding in, boarding, or alighting fromoff-track vehicles
authorized by the carrier and are

(1) deadheadi ng under orders or
(2) being transported at carrier expense

N
D. Exclusions:

Benefits provided under Paragraph B shall not be payable
for or under any of the following conditions:

* - * * *

(6) Wiile an employe i S commuting to and/or from
his residence or place of business."”

Award 21125, of the Third Division, an award to which Carrier
Menbers had strongly dissented, covers a factually simlar case where the
views of the parties in regard to the sane contract provisions are simlar
to those stated in this case. However, in that case the Foreman was called
by the Roadmaster to report towork for overtime service at a certain place.
The Foreman "contacted" the other O ainmants who were Sectiommen and all were
riding to the place of work in one of the Sectiommen's private vehicles when
an accident occurred before the O aimants reached the point at which work
was to be performed. Fromthe physical facts all the nen, caller and called,
were together in one vehicle, coupled with the observation, "the rather ex-
tensive record before us fails to include any statements from Roadnaster
Jacobs -- who called the crew* * * -- or fromother Carrier Oficials" |ead
the Referee to an assunption which while valid under that situation would not
be here, Carrier here persistently denied any authorization had been given
for the use of any particular kind of transportation to get to the job. The
burden of proof is the claimant's to show aut horization and this record does
not so show. A naked allegation of "an instruction is not enough." The Board
finds this case distinguishable from Award 21125, that there is a failure of
proof of authorization.




Awar d Number 21527 Page 3
Docket Number MW=-21430

FINDINGS: The Third Division of the Adjustnent Board, upon the
whol e record and all the evidence, finds and holds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dis-

pute are respectively Carrier and Employes within the meaning of
the Railway Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdic-
tion over the dispute involved herein; and

That the Agreement was not viol at ed.

A W A R D

d ai m deni ed.

NATIONAL RATLROAD ADJUSTMENT BOARD

: By Order of Third Division
ATTEST:, ZWo d

Executive Secretary

Dated at Chicago, Illinois, this 19th day of May 1977.




