NATI ONAL RAI LROAD ADSUSTMENT BOARD
Award Nunber 21540
THIRD DIVSI ON Docket Number MW-21612
Joseph A Sickles, Referee
§Br ot herhood of Maintenance of Wy Employes

éOonsoIidated Rai| Corporation
(Former Penn Cent ral

PARTI ES TO DISPUTE:

STATEMENT OF CLAIM: Claimof the SystemcCommittee of the Brotherhood
that:

(1) T™e dismssal of Track Foreman C. L. Trangone was
wi thout just and sufficient cause (System Docket 309/Northeastern
Corridor Region - New Jersey Division Case 6/75).

(2) Track For- C. L. Trangone be reinstated with
seniority, vaecation and all other rights uninpaired; the charges
agai nst him be stricken fromhis record and he be conpensated for the
assi gned working hours |ost.

OPI NI ON OF BoARD: On Novenber 8, 1974, Clainmant was notified to attend
a trial concerning alieged unaut horized possession -
and removal of - tires which were part of a railroad shipment, as wel |
as unauthorized presence and discrediting conduct. The charges all
stemmed fromthe sane basic events.

~ Subsequent to investigation, Claimant Wwas disnissed from
service.

Claiment testified, at the investigation, that uponentering
the yard in the early morning hours - to see a friend -« his autonobile
headl i ghts shone upon two tires which were partiallﬁ hi dden in weeds.

He retrieved themand placed same in the trunk of his vehicle. Wen

the Foreman "refused to take them because he didn't want anything to do
with thent, the Claimant decided to transport themto the Railroad Police.
However, he was intercepted by said police while enroute to deliver the
tires.

However, Claimant told a different story to the Carrier's
police shortly after apprehension, stating that "Ruddy" gave himthe
tires. o

Carrier's Special Investigators testified that they observed
two (2) individuals actually steal the tires in question. After an
interval of time, they were joined by Caimnt and the tires were placed
into the trunk of his car.
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Claimant was tried in CGrimnal Court on a charge of possession
of stolen property, and was found not quilty.

Claimant®s attorney attended the hearing as an observer,
After he had interjected himself into the proceedings on a number of
occasi ons = by providng answers to questions addressed to the Ciaimant -
he was requested to leave. \Wen he refused, he was escorted from the
prem ses. Claimant t hen deci ded t 0 accompany hi s attorney, and t here-
after Claimant's representatives also | eft the proceedings. The hearing
was concluded without Claimant or his representatives being present.
Certainly, thistype of circunstance causes us to consider the record
in detail to assure that none of Claiment's rights were compromised, \\é
cannot concl ude that the exclusion of Coumsel was i nappropriate under
the circunmstances and/or under the rules of the Agreement. Thereafter
t he Claimant voluntarily absented himsel f. To continue t he investigation
under those circumstances Was not prejudi ci al . Simply stated, an employe
may not thwart the orderly procedures of the Agreement by veluntarily
absenting hinmself from the trial, and then assert a rights violation.

The di Sposition of eriminal charges to Claimant's benefit does
not dispose of the dispute. Different degrees of proof are required in
the two separate forunms, and different considerations are pertinent.

But here, we question that the charges were actually i dentical. The
criminal trial was on a charge of possession of stolen property, whereas
the charges here included, among ot her things, an allegation of renoval
of tires which were part of a railroad shipnent. Cainmant conceded

that he was aware of that fact on the night in question.

_ Even if nunerous conflicts were to be resolved to Claimant's
benefit, the evidence indicates that he embarked upona course of conduct
of highly questionable propriety. But, Carrier's resolution of

. credibility conflicts (which we are not inclined to disturb) shows that

Caimant was guilty of the first two charges. W find substantive
evi dence of record to substantiate the finding of guiit.

There remains the question of whether the discipline of
ﬁernanent di scharge was appropriate to the offense committed. O ai mant
ad 43 years of service at the time of the incident, and we find
nothin? of record which suggests that there had been any prior
di sciplinary action agai nst him. Unquestionably, long service is not
a defense t 0 an- offense. Moreover, certain Awards have held that years
of service alene should not constitute mtigation. But, there are other
itens to be considered here.
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Al though there are four (%) charged offenses, in reality
t hey all contemplate t he same events.

The record shows that ot her employes actually removed t he
tires fromthe automobile in question and at a later time C ai mant came
into possession of them The record does not show, with any degree of -2
clarity, if Claimant was involved in a pre-arranged scheme, or it his
actions were spontaneous.

Ve do not condeneC ainant's action, as denonstrated by the
record. W do feel however, that under this particular record, the R
discipline was excessive. W will restore Claimnt to servicewith /.2
retention of seniority and other benefits, but w thout payment for
conpensation |ost while he was out of service.

FINDINGS:  The Third Division of the Adjustment Board, upon t he whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes W thin the neaning of the Railway
Labor Act, as approved June 21, 1934,

That this Division of the Adjustnent Beard has jurisdiction
over t he dispute involved herein; and

That the discipline was excessive.

AWARD

Caimsustained to the extent stated in the Qpinion of
Board, above.

NATI ONAL RAI LRQOAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: .
Executive Secretary

Dated at Chicago, Illinois, this 19thday of May 1977.




