NATIONAL RAILRCAD ADJUSTMENT BCARD
Lward Number 21549
THIRD DI VI SI ON Docket Mumber CL-21736

Irwin M, Liebermen, Ref eree

(Brotherhood of Railway, Airline and Steamship O erks,
(Frei ght Handlers, Express and Station Zmployes
PARTIES TO DI SPUTE: ((

Soo Line Railroad Conpany

STATEMENT OF crAIM: Caim of the System Conmttee of the Brotherhood
(GL-8265)t hat :

(1) Cearrier's action in the disnissal fromservice of Mr. Eugene
Hoertsch, Seniority District No. 33, St. Paul, Minnesota, effective
August 1, 1975, was unreasonable, arbitrary, capricious and unjust.

(2) tr. Zugene Hoertsch shall have his record cleared of any
and all charges which may have been placed agai nst himbecause cf -this case.

(3) Mr. Bugene HoertSCh snall now be reinstated to the service
of the Carrier with seniority and other rights uninpaired.

(4) Mr. Eugene Hoertsch shell now be conpensated for all wages
and ot her | osses sustained account this unwarranted di sm ssal.

CPl Nl ON GF BOARD: Cleiment herein was dismssed by Carrier after an
appropriate investigation, for absenting nimself
fromduty without permission on July 22, 1575 and part& n-: of intoxicants
during M'S working hours on that date.

The facts are not in dispute. Claiment's working hours on the day
in question were fromg:00 AM to 6:c0 .M. On July 22, 1575, after com
pleting his work, Clsimant |eft the property at 5:30¢ P.}M. and drove to a
bar a mils and a helf away to meet soneone for personal business reasons.
Upon arriving at the bar at approximately S:k5 P.i. he ordered an al coholic
drink, While waiting for his appointment to arrive; At that time his
suvervisor entered the bar and saw him take @ drink. Further,the record
indicates that Caimant did not have permssion to |eave early; he left his
relief clerk on the premises at the time of his departure, so that the
position was covered.

Petiticner ar gues that Ciaimanthed testified without refutation
that he and other enployees had on occasion ir the past ieft work early
aft er compietinz t heir assigaments, without comment by Carrier officials -
and srithout permssion. it is contended fromthis testinony that Carrier
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had in the pest either condoned or ignored early departure such as that
herein and should not have in this instance penalized Ciziment. It IS
asserted further thatcisimant, 53 years ol d and with 36 years cf service,
had never been disciplined for infractions similar to that herein in the
past. it is concluded by the Organization that the disciplineinposed

vggs vholly inproper end Carrier has abused its managerial prerogative and
i scretion.

Carrier contends that there were no mtigating eircunstances
epparert in this dispute and O aimant was clearly guilty es charged by his
OWN zdmission. Carrier considers Cleimant's conduct blatent end a Serious
viclation of rules 2nd regulations governing railroad employes. Carrier
arzues that the pernaelty imposed was necessary and appropriate under the
circumstances.

The record of this dispute mandates consideration Of prior con-
donetion by Carrier of conduct similar to that of Claiment herein. Al though
It is clear that Claiment haé no right to | eave work early without Carrier's
Rem ssion, Carrier's sudden inposition of "capital punishment” for this
hal f-hour infractionis certainly arbitrary 2nd unwerranted. This i s par-
ticularly apparent in tine |ight of Cleiment's|ong service without simlar
prior infractions {ef Avard 13035) It woul d of course be improper to'
ignore the fact t hat Claimant's actions were contrary t 0 normal WOrking
rules and must be corrected.

Under ell t he eircunstances, therefore, anad for the rezsons indi-

tec above, we shall direct that tre discipline imposed be reduced to 2
_.inemr-day susvension and thet Claimznt be reinstated, with gl rights unim-
ired, 2nd made whole for =11 | 0sses sustai ned beyond t he ninety-day period.

FIIDIGS: The Third Division of the Adjustment Eoard, upon the whole record
end 211 t he evidence, finds and hol ds:

That the parties waived erel hearing;

That t he Carrier and the Zmployes involved in this dispute are
respectively Caerrier and Emplcyes within t he meaning Of tie Railway Labor
Act, as approved June 21, 193k,

Taat thi s Division of the Adjustment Board hes Jurisdiction over
trne di spute invelved herein; and

That t he discipline imposed WAS arvitrary and t 00 severe.
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Ciaim sustained in part as indicated in the Opinion above.

NATIONAL RAI LROAD ADJUSTHENT BOARD

By Order of Third Divisien
ATTEST! 4’4/‘ WM—/

Exscutive Secretary

Dat ed at Chicazo, Illinois, this 31st day of My 1977.




