NATTONAT, RATLROAD ADJUSTMENT BCARD
Award Number 21577

TH RD DWVBI ON Docket Number CL-21228
Frederick R. Blackwel |, Referee
Brot herhood of Railway, Airline and Steanship O erks

Frei ght Handlers, &press and Station Employes
PARTTES TO DI SPUTE:

(The Bal ti nor e and Chi 0 Railroed Company

STATEMENT OF CLAIM O ai mof the Syst em Committee of the Brotherhood
(GL-7834)t hat :

(1) Carrier violated the Agreement between the parties when, on
Novenber 1k, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30 and Decenber 1, 1973, at various times, it reqmred and permitted em
pl oyees not cover ed thereby to copy trein orders and/or clearance forns
at Rossford Yards, Chio, and

(2) Carrier shall, as a result, compensate each named enpl oyee
?nlel three (3) hour pro rata payment for each date and incident |isted as
ol | ows:

(a) P. M Ceorge - Novenber 14, 14, 14, 16, 16, 25, 25, 25,
25, 26, 26, 26, 26, 26, 27 27,727, 21,
28, 28 28, 30, 30, 30, 30, and 30, 1973.

(b) G L. Romeno - November 15, 15, 1.6, 18, 18, 13, 18, 19,
19, 19, 19, 20, 20, 20,22, 21,21, 21,
22, 23, 23, 23, 24, 24, 25, 25, 26, 29,
29, 30 and 30, 1973.

(c) L. J. Becker - Novenber 15, 15, 15, 15, 15, 17, 18, 18,
18, 18, 19, 19, 19, 20,20, 21, 21,21,
22 22 03, 23.' 23, 23, 23, 2k, 2k, 2k,
27, 28, 28, 28, 28, 29, 29, 29, 3% 30,
30, 30, Decenber 1, 1 and 1, 1973.

(d) W T. By-rum= Novenber 15, 15, 15, 15, 17, 17, 18, 18,
18 18 19, 19, 19, 20, 20, 20, 20, 21,
s 22, 22, 22, 22, 23 23, 2k, 24,
24 24 25 25, 25, 25, 26, 26, 26, 26,
27, 28, 28 28 29, 29, 29,
29, 29 and’ Decenber 1, 1, 1, 1 and 1, 1973.
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OPINION OF BOARD: This disputes relates to train orders and arises from
the allegation that the Carrier violated Rule 65 of the
Agreement when it permtted end required train orders aud clearance forns
to be cogi ed by enpl oyees (conductors, yardmasters, end treinmasters) not
covered by the Agreenent, at a location (Rossford Yard, Chio) where no
qualified enpl oyee covered by the Agreenent is enployed. The Caimants are
operators at Bates Tower, Chio, which is located on the Carrier's G ncinnati
line, in South Tol edo, Chio, about 1.7 m|es fromRossford Yard.

The train orders fell into two categories. One category involves
orders issued by the Tol edo Terminal Railroad Train D spatcher at Tol edo
to govern the novenents of trains of this Carrier (hereafter sometinmes B&0)
end of the c&0 over the tracks of the Tol edo Term nal Raiirocad Conpany (TTR);
these orders were received and copied by the Qperators at Bates Tower who
transmtted the orders by phone to Rossford Yard where the orders were
copi ed by conductors, yardmasters, and traimmasters and deliveredto
the crews of the trains to which addressed. The other category involves
orders issued by the B&  Train D spatcher =zt Deshler, Chio, to impose speed
restrictions over the so-called High-Speed Main, north of Bates Tower; these
"slow orders, * which were addressed to "Yerd Engines" at Rossford Yard, were
recei ved end copied by the Qperators at Bates Tower who transmitted the orders
by phone to Rossford Yard where t hey wereallegedly copi ed by yardmasters and
trainmasters and delivered t 0 t he yard engi nes t o whi ch addressed.

Rossford Yard, formerly a B&O facility, has been operated as a C&0
facility since its coordination in January 1968 and its clerical force since
the coordination has been covered by the C&0 Agreement. The (perators at
_Bates Tower were not included in the 1968 coordination of Rossford Yard, be-
cause they were not covered by the Cerks Agreement at that time; thus, Bates
Tower was and iS a B& facility. Trains of the B&O ard the C&O operate into
and out ofRossford Yard, end to end fromthe tracks of the TTR Myvenents
. over the TIR are governed by train order authority end its belt trackage

around the Gty of Tol edo is.iused by the other railroads in Toledo to handle
I nterchange novenents between each other. Transfer crews departing Rossford
Yard for other locations around Toledo had always (until this dispute) se=
cured train order authority for these novements fromthe TTR Di spatcher
through the Qperator at Bates Tower. Because the Cperator at Bates Tower
control s the sw tches which govern the movement onto the TTR tracks just
south of Rossford Yard, the B&0 has considered it necessary to have the Bates
Operatortransmt train orders to train crews needing authority to movetheir
trains from Rossford to other |ocations around Tol edo. This procedure did not
cause any di spute when the handling of train orders at Rates Tower was gov-
erned by Article 35 of the forner Tel egraphers' Agreement. However, on June
k, 1973, t he current consolidated O erk-Tel egrapher Agreementbecame effectin
end Article 35 of the Telegraphers' Agreement was supplanted by the rule in
issue in this dispute, Rule 6
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The Organization states that the TTR train orders were not sub-
Lect to dispute under Article 35 of the former Tel egraphers' Agreenent
ecause, during the period of that Agreement's application, the involved
train crews were within the confines of Bates Tower "station limts" which
made it permissiblef Or such crews to copy train orders commnicated from
the Tower. The Organization States further that upon .adoption Of Rule 65
the Carrier declared the Tower "station limits" nul™ ‘and void, Whereupon
the three-hour paynent rule in Rule 65 became applicable to the copying of
TTR train orders at Rossford Yard. The Carrier does not dispute that the
TTR train orderswere copied as alleged at Rossford byenpl oyees not cov-
ered by the Agreement, and that no qualified enpl oyee covered by the
Agreenment is enployed at Rossford Yard. However,the Carrier says that
these orders are not covered by Rule 65 because the orders were "foreign
line train orders governing novements over a foreign line" and were
"copi ed by foreign line enpl oyees;" and that the Qperators at Bates Tower
have been used to relay TTR train orders to crews departing Rossford as a
result of a contract between the Carrier and TTR aud not because of any
requirement i n t he Agreenent.

Rule 65, in pertinent part,, reads as follows:

"Copying train orders, clearsnce formsor bl ocking trains
at stations where an enpl oyee qualified t0 do so under this
agreement is enployed will be confined to such enployee
(provided he is available and ean be pronptly |ocated).
Wien such an enployee is not used in confomtywththis
rule he shall be pronptly notified by Chief Mpatcher aud
paid three hours at pro rata rate. This rule does not apply
to Train Dispatchers pea-fanning such duties at/or in the
vicinity of the dispatcher's office location in the nornal
course of their regular duties.

" .. when enpl oyees not covered by this agreement are re=-
qui redto copy train orders, clearance forms or bl ock trains
at a location where no qualifedenpl oyee covered by this
A?reement is enployed, the proper qualified enployee at the
closest location where a qualified enployee covered by this
agreement is enpl oyed shall be pramptly notified by Chief

Di spatcher and paid three hours at pro rata rate.”

The foregoing text does not contain auy language Whi ch suggests
that the TTR train orders are not intended to be covered by the text and it is
concl uded on the whol e record thatthese orders are within the purview of
Rule 65 of the Agreenent. Bates Tower was operated asa joint of fice for
the conduct of the businessof the B&0 and the TTR and the Cperators at the
Tower handled the TTR trainorderses part of their assigned & ies as




Award Rumber 21577 Page 4
Rocket Nunber crL-21228

enpl oyees of the B&. Since, as the Carrier states, the Bates Tower

operator handled the TTR orders by virtue of a contract between the B&O

and TTR, the TTRniPht well have originally possessed the right to perform
211 of the work relating to the orders; however, because of the contractua
arrangements bet ween the B&O and TTR, the B&0O Cperators at Bates Tower did
in fact handle the TTR orders and the conductors, yardmasters, and train-
masters did in fact copy such orders at Rossford Yard. Also, it iS imma-
terial that no B&O enpl oyee coul d be enpl oyed at Rossford Yard because the
clerical force there had been under the C&0 Agreement Since Rossford' s co-
ordination in 1968. This consideration, self-evidently, could have been

the subject of negotiation between the parties, since the coordination of
Rossford occurred | ong before Rule 65 becane effective in 1973, However,

as witten, Rule 65 does not provide an exception relating to this con-
sideration and the Board is not enpowered to wite one. In sum the cir-
cumstances sinply do not provide auy plausible basis for segregating the

TTR orders fromeall work performed at Bates | ower by the B&0 Qperators, in
order to find that such orders are "foreign line" orders not covered by

Rule 65 of the Agreement. The Carrier-cited authorities on "foreign line"
train orders have been examined and found not to be applicable to the herein
facts. Common to all of these authorities, Awards Nos. 10922, 13924, and
17348, is the fact that none of the work of handling the involved train or-
ders was perforned by en enpl oyee covered by the Agreement of the conpl aining
Organi zation. Here, the TIR orders were in fact handl ed byt he B&0 Qperator
at Rates Tower, an enployee covered by the Agreement of the herein conplain-
ing Oganization. Such handling was the direct result of the contract be-
tween the B&0 and the TTR, and although a different fact result could have
flowed fromdifferent contractual auammmMs,theA%emmm nust be ap-
plied to the handling of the orders as evidenced by the facts which actually
arose. The elaims concerning the TTR train orders are accordingly found to
bemeritorious and they will be sustai ned.

The remaining-issue concerns the slow orders issued by the B&O
di spat cher concerni ng movenents of yard engines in CTCterritory. The
Carrier cites Award No. 2112k for the proposition that train orders are not
required in CTC territory, end then proceeds to argue that, since the O gan-
I zation has not adduced evidence to prove that the slow orders were required
to be copied, the Organization has not net its burden of proof to denonstrate
that such orders were in fact copi ed at Rossford by the yardmasters and train-
masters. The Orgaui zation, on the other hand, argues inferentially on the
basis of the carriers Qperating Rules that the slow orders werecopied at
Rossford. Both parties, in treating this issue, have presented their posi-
tions with less clarity than desirable snd both parties reach their ultimate
conclusions by indirection. The Carrier acknow edges that speed restrictions
cannot be inposed by the automatic signals that govern train novements gen-
erally in ¢TC territory and thus to this extent the record suggests that the
di sputed slow orders were in fact commmmnicated in some manner to the crews
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of the affected trains. However, the Carrier has made an evidenciary
challenge On this issue and al though the cCariersoveral| argunment is
sonewhat equivocal, the factremainsthatthe evidenciaryburden rests
ont he Organi zation and not the Carrier. The Organization's citation
of the Qperating Rules does not constitute evidence and the record is-
barren of anz) d| rect evidence which establishes that the slow orders
were copied by the yardmasters and trainmasters at Rossford; conse-

quently, the clai ms concerni ng the B&0 sl ow orders will be disnissed
for failure of proof.

FINDINGS: The Third Division of the Adjustnment Board, upon the whol e
record and all the evidence, finds and hol ds;

That the parties wai ved oral- hearing;

That the Carrier end the Employes involved in this dispute are
respectively Carrier and Employes Wit hin t he meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Beard has jurisdiction over
the dispute involved herein; end

That the Agreenent was viol ated.
AWARD

Claimsustained as per opinion with respect to the train orders
i ssued by the Tol edo Terminal Railroad Train Dispatchers; otherw se the
claimis dismssed on evidenciary grounds.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Amﬁé_‘éA%gég/
ecutive Secretary

Dated at Chicago, Illinois, this 17th day of June 1977.




