NATIONAL RAILRCAD ADJUSTMENT BOARD
Awar d Number 21591
THIRD DI VI SI ON Docket Number CL-21208

Walter C. Wallace, Referee

Brot herhood of Railway, Airline and Steanship Cerks
Frei ght Handl ers, Express and Stati on Employes

PARTI ES TO DI SHITR: 2 _ o .
Chi cago, MIwaukee, St. Paul ang Pacific Railroad Conpany

STATEMENT OF cra1M: O ai mof the SystemCommittee Of the Brotherhood
(cL-7856)1t hat :

1. Carrier viol ated the O erks' Rul es Agreenent at Chicago,
Ilinois when it arbitrarily and capriciously wthheld
employe T. J. Curley fromservice on April 17, 1974 aud
then failed to hold the investigation wthin seven (7)
days of the time held from service.

2. Carrier shall now be required to declare the investigation
and decision resulting therefrom suspendi ng employe CQurley
fromactual service for 30 days muwll and void.

3. Carrier shall now be required to clear the record of employe
Curley and pay himfor all time lost, including eight (8)
houLs pay at the pro rata rate of his position for April 17,
1974,

4, Carrier shall, in addition to the nonetary claim i n Item 3,
be required to pay elaimant interest at 7% per anmm com
pounded annuelly on the anniversary date of the claim

CPl Nl ONOF BOARD:

The question presented here is whether or not Claimant Was hel d out
of service on April 17, 1974 pending investigation of charges agai nst him
for failing to protect his assignnent on the prior night, April 16,197k.
Rule 22 of the applicable agreement deals with Discipline and Gievances and
provides in pertinent part: .
"(d) I nvestigations shall be held within
seven (7) days éearl ier if possible)of the
date when charged with the offense or held
fromservice . .." (Emphasis added).

The notice of investigation submtted to the Caimant made reference
to the infraction of April 16, 197k and set a tine and place for investigation




Awar d Nunber 21591 Page 2
Docket Dunber CL-21208

on April 30, 1974. Under the above quoted rule, if Claimant had been
withheld fromservice on April 17, 1974 the subsequent I nvestigation on
April 30, 1974 was outside the tine fints.

The investigation conducted on the property devel oped testi-
nmony by the Claimant and the Carrier representatives whom he contacted by
tel ephone on the night of the central incident, April 16, 197%. That
testimony is in conflict. The Carrier witnesses are i n substantiel agree-
nent: Claimant was due to work the third shift, 11:00 p.m to 7:00 a. m
and he called in about 10:50 p. m and explained he was at hone and he had
car trouble and he woul d beanhour or au hour and a half late. He was
not told to mark off for the night, instead he was instructed to come in
to work. Then arrangenents were made with en on-shift enployee to remain
over until Cleaiment arrived. Accordingto Claimant,the facts are aif-
ferent: he called in and explained he would be late and was told, in
effect, not to cone in and to mark off for the shift, thereby losing a
day' s ﬁ Cleimant did not show upfor work that night but reported for

wor k the” next night in advance of his shift. At that time he was told to

go hone as arrangements had al ready been nmade to work his shift by someone
el se. Apparently, (ai mant worked e&h dey thereafter upto and including
the day of the hearing. Carrier's witnesses enphatically deny that C ainmant
was given pernission to mark off and remain home on April 16, 197k. It is
their contentionthat Claimant's failure to report at all on April 16, 1974
i nvol ved a failure to protect his assignnent. According to Carrier W t nesses
his position was anbi guous on April 17, 1974. |Insofar as the job in question
had t0 be protected each day and each shift, It was essential that arrange-
ments be made to fill that job in advance which was done. In effect,
Caimant's failureto report at 11 on April 16 prevented Claimant from
getting back on his shitt the next night. According to the Carrier what
happened on April 17, 197k rel ated t 0 Claiment's vé?untary act ang di d not
involve a withholding from service under Rule 22

During the investigation Claimant testified that on prior oc-
casions when he called With a Ieg|t|nate reason for being late he was marked
off for the entire date. The Carrier's witness denied this was a policy of ,
the Carrier. No additional evidence aleng these |ines was submtted on the”
property. In the Organization's subm ssion in_the panel discussion before
‘this Baard reference is nmade to several awards of this D vision, Awards
20227, 20148, 20014, 19910 deal|ng with the sane parties mh|ch/|s of fered
as confirmation of dainant's testimony that it is the ruleith this
Carrierto mark employes off for a day when they are late over fifteen
minutes. W believe the tine for such evidence is passed and even sssuming
fheir relevance, that was a matter for development on the property, I1Ni S
Board has no author|ty to consider argunments orevidence for the first time.
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The investigation on the property resulted in the finding
that Caimant had failed to protect his assignment on April 16, 1974 and
he was suspended from service for thirty days. This finding was based
upon substantial. evidence. It is not the province of this Board to sub-
stitute its judgnment for the Carrier in discipline cases such as this.
Awar d 17914 (Quinn); Awar d 16074 (Perelson); Awar d 13168 (Ables). The
hearing officer chose to believe the version of the facts set forth by
the Carrier and chose not to give credence to Claimant's version of
what occurred. oOm this basis there is no lustification for his ab-
sence on April 16, 197k. Mreover, the explanation provided by the
Carrier that this job mst be manned every shift and it fol | owed the
Frudent arrangenent of planning ahead for April 17, 197k, was not chal -
enged on the property. In addition, there is no evidence or explanation
that contradicts Carrier's claimthat Claimant was free to work everyday
until the investigation other than the date in question. W have sone
difficulty with Enpl oyee Exhibit "¢™ which purports to be a letter from
Kennet h L. Mor har dt (a witness at the hearing). Wiether this document
Is properly a part of the record;we cannot determine, It is dated
subseouent t ot heinvestigation. It is: sufficient to point out that - _

its lack of clarity casts considerable doubt on its value as proof.

The Claimant's case is based upon the allegations of his
representatives that he was held out of service pending the investiga-
tion. This is not a substitute for evidence. Award 921.3 (Wston). In
order to satisfy the burden of establishing that he was held from ser-
vice within the neaning of the rule here, sonething nore would be needed.
W do not find it inthis record end we are required toconcludet hat
Claimant Was not withheld fromservice pending the investigation. on
this basis the Awards of this Division dealing with ¢he propriety of
hol ding an enpl oyee out of service pending an investigation have no ap-
plicability here. See Award 20305 (Blackwell) and Award 19601 (O Brien).

The Cﬂﬁanization places sone reliance upon Third Division Award
16632 (Heskett) where it was held a hearing that was void ab initio

could not be a basis for further charges. W find this award has no ap-
plicationhere. The very question in issue is whether the tine limt

rule had been violated and insofar as the investigationhad properly held
it had not;. there coul d beno question of making Claimant"suffer because
of Carrier's wongful acts."

_ ‘W conclude Carrier did not conduct an investigation outside
the time limts and on this basis all portions of this claimare denied.




FI NDI NGS:

Awar d Number 21591 Page 4
Docket Mumber CL-21208

The Third Division of the Adjustment Board, upon the whole
record and a11 the evidence, finds and hol ds:

That the parties weived oral hearing;
That the Carrier and the Employes i nvolved in this dispute

are respectively Carrier and Employes W t hi n t he meaning of the Rail way
Labor Act, as approved June 21, 193h4;

That this Division of the Adjustment Board h as jurisdiction

over the dispute involved herein; and

ATTEST:

That the Agreement was not viol ated.
AWARD

The claimis denied in accordance with the opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Executive Secretary

Dated at Chicago, Illinois, this 17th dsy of June 1977.




