NATIONAL RAILRCAD ADJUSTMENT BOARD
Award Nunmber 21592

THIRD DI VI SI ON Docket Ember MWw-21232

Valter C Vallace, Referee
éBr ot herhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE:
(Norfol k and Western Rai|lway Compeany (Lake Region)

STATEMENT OF CLAIM Clai mof the System Committee of the Brot her hood t hat :

(1) The Carrier violated the Agreement when it used a roundhouse
foreman and one ot her roundhouse employe to construct a small building at
Bellevue, Chio for use as an office by the roundhouse foreman (SystemFile

MW-BVE-Th«l).

(2) B&B Foreman L. D. Wse and B& Carpenter L. E. \laver each
be allowed 24 hours' pay at their respective straight-time rates and 12
hours at their respective tine and one-half rates because of the violation

descri bed above.

OPINION OF BOARD: The central question of this case involves an inter-
pretation of Rule 52 (b) of the applicable agreenment

whi ch provides in pertinent part:

"All work of eonstrueting, maintaining, repsiring
and di-tling buildings, |odges, turntables,

wat er tanks, walks, platforns, hi Fhvva Crossings
and other simlar structures, built of brick,
stone, concrete, wood or steel, and appurtenances
thereto, shall be performed by gmployees of the
Bridge and Building Devartment ..." (emphasis added)

The question is in dispute presumably because the object
made &es not fit precisely within the rule definition. It is un-
disputed that it was fabricated by Mechanical Department enpl oyees as a
small W nd break orwork booth made of wood and netal to permt a foreman
to gain protection inside the roundhouse fromwnd and drafts caused by
the opening of doors for the entrance and exit of |oconotives. The booth
Is free standing in that it is not attached to the basic roundhouse strue-
ture and, presumably, it could be noved fromplace to place (by erane).
It does include electrical and telephone connections however. Wthin the
structure there is a desk, shelf, chair and clock permtting the occupant
toutilize it as a small office. The dinensions are four feet wide b
five feet long and seven feet high. In summer tine the door is detached

and it is reinstalled in wnter weather.
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Neither the use of this booth, nor the need for it, nor
aﬁpointnents inside are controlling of the question before us.
The exceptions contenplated by the rule (not quoted above) are
conceded to be inapplicable. In addition, we do not believe we may
| ook to pastﬁractice or custom until we are satisfied the plain
wording of the definition under the rule does not cover the work in
question. See Award 17569 (Rohman).

It is the Carrier's contention, to the contrary, that the
petitioner nust prove by a preponderance of the evidence that the
work involved nust have been historically, customarily and usually
perforned exclusively by he who clainms it and cites awards in sup-
port thereof. W& have reviewed these awards and they are not persua-
sive with respect to this case where the rule specifically describes
the work reserved to the craft. By its terms Rule 52(b) contenplates
exclusivity for Bridge and Buil ding enpl oyees and unless it can be
said the work is not within the description provided, it would appear
to be their work. See Award 18628 (Ritter). The rule description
enpl oys general terns althou%h a nunber of specific structures are
listed. Even if we assume this booth cannot be described as a
building, it can be considered covered as an "other simlar structure"
and "appurtenance thereto" insofar as it was constructed as a four-
sided structure with roof, w ndow and door. The structure involved
electrical and tel ephone connections and it cannot be clained it is
conpletely 'free standing". Mreover, it is built of wood or steel,

material s covered by the definition.

W\ believe the petitioners have net the burden of proof here.
The exchange of correspondence between the parties on the property
served to acconplish two results: (1) described the structure in
question with considerable detail (including photographs); and (2) es-
tablished that the work had been performed by others than the Bridge
and Building enployees. V& conclude the structure falls within the
broad definition of Rule 52(b) and that work is the exclusive work of
the Bridge and Building employees, It followshal a prinefaci e case
was made. It remained for the. Carrier to develop its counter position
that the work was not the exclusive province of-this ecraft. See Award
6063. The Carrier has not met this burden and we must sustain Claim (X).

.. In considering Caim(2) it remains to determne the proper
measure of damages, if any, here. The exchange on the property re-
flects conflict as to the time involved; As indicated in statenent
ofclaim the organization alleged that a total of 72 hours was devoted
to this construction by two nen including 24 hours on Saturdays or
Sundays.  The remaining %8 hours were acconplished on days other than
Sat urdays and Sundays.
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The Carrier argues the measure Of damages for a viol ation
here is the actual loss suffered by the injured Earty. The Caimants
were not deprived of work during their normal work weeks and on this
basi s suffered no actual | 0ss. The Carrizr al so asserts thatpremium
rates rather than pro rata rates coul d not be applicable for time not
worked insofar as it would involve the assessment of a penalty. The
Petitioner cites awards thaturge that this work was in the nature of
overtime work and as such shoul d be considered a continuation of the
work being perfonmed. W do not reach these argunents in this case.

W are informed that the normal of f days of the Caimnts
who axe senior Bridge and Buil di ng employees, Was on Saturday and
Sunday. There is no evidence that the Mechani cal Department enpl oyees
who perfomed the work had simlar off-days although the work schedul ed
produced by the Organization indicates the rate paid on Saturdays and
Sundays is at the time and one half (premium) rate. It follows that
we cannot determine from this record that the work necessarily was
perfoned or woul d have been perfomed by Bridge and Buil ding employees
on premium time at overtine rates.

For this Board to decide the question of the appropriate
renmedy it =mst rely upon the factual show ng established on the property
as to the nmumberand quality of hours (prem umor non-premun) required
to performthe work. Here we find only allegations and assertions.
Albeit, these are repeated and even argued, they cannot be considered
evidence within the awards of this Board. See Award 21268 (Liebermn);
Award 20218 (Bl ackwel I'); and Award 20620 (Sickles). W cannot engage
in speculation or conjecture as a basis for a renedy. It follows that
we nust conclude, on this record, that Petitioners have not nmet their
burden of proof to establish the basis tor a noney award and Claim(2)
nust be deni ed.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence finds and hol ds:

That the parties waived oral hearing;
That the Carrier and The Employes involved in this di

spu
respectively Carrier and Employes Within the meaning of the Railway
Act, as approved June 21, 1934;

te are
Taber
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That this Division of the Adjustment. Board has jurisdiction over
the dispute involved herein; and

That t he Agreement was vi ol at ed.

AWARD

As to Claim (1) sustained.
As to Claim(2) denied.

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Amsm,é-_&-_&"é!i
xecutive Secretary

D=ted at Chicago, Illinois, this 17¢h  day of June 1977.




