NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 21504
THIRD DIVISION Docket Number CL- 21407

Davi d C. Randles, Referee

Br ot her hood of Railwey, Al rline and Steamship
Cl erks, Freight Handlers, Express and

St at i on Employes

Robert W Blanchette, Ri chard C. Bond and

John H, McArthur, Trustees of the Property
of Penn Central Transportation Cempany,

( Debtor

(
PARTI ESTODI SPUTE: (;
(

STATEMENT OF CLAIM: ( aimof the System Committee Of the Brotherhood,
GL-T7971,t hat :

(a) The Company violated the rul es agreement effective
February 1, 1968. The Conpany al so viol ated our Vacation Agreement of
Decenber 17, 1941, particularly Article 3.

(b) Violation occurred when the Company refused to allow
claimant vacati on on August 9 and August 10, 1973.

(c) Claim filed for and on behalf of John Berlingis for 8
hours pay at the time and cme-half rate for the dates of August g and
10, 1973.

(¢) daimfiled in accordance with Rule 7-B-1 of the
Cerks' Rules Agreenent.

OPINION OF BCARD: Claimant JOhn Berlingis entered service on May 29,
1973, as a clerk in the Car Accounting Departnent,
Carrier's system General O fices, Philadel phia, Pennysivania. The
claimant states that prior to his entry into service, he was advised
of various conditions of employment including information concerning
vacation privileges. The information gi ven him at that tine was
Article 3 of the National Vacation Agreement ef fective December 17,
1941 which assured hi mof paid vacation of six (6) hours forty (ko)
mnutes for each cal endar month of service for his first two years of
service. He further states that he was not advised of a4 contemplated
or otherwise construed change i n t he aforesaid commitment, Followi ng
May 29, 1973, t he claimant al | eges that he notified his supervisor
that, if agreeable, he would Iike August otk end 1oth, 1973, as "paid
vacation" days. The request was granted, and he was SO notifi ed.
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The granting of said vacation days was alse confirned by the next

hi gher | evel supervisor., On August 8, 1973, just prior to the

schedul ed vacation, the claimant was notified that a new policy had been
i naugurated on April 1, 1973, Wwhich was that: "Employeesconnectedw th
the System General Offices, whereby the old practice of being granted

6 hours and 40 minutes for each nonth of service until a service date

of two (2) years was attained shall now be discontinued." Pursusntto
this new policy, the claimant was not all owed to take the two vacation
days; however, due to commtnents that he had made, he took the days
of f without compensation.

The Carrier alleges that the claimant was informed, prior
to his entry into service, that he would be granted vacations in
accordance with the National Vacation Agreenment, i.e., he would be
entitled to five daysrvacation i n the year 1974 provi ded he rendered
conpensat ed service on 120 days in 1973. In August of 1973, clai mant
requested that he be granted August 9th and 10th, 1973, as vacation
days. His request was deni ed; however, he then requested |eave
without pay which was granted.

The Orgemization poses this question for the Board es to
"whether or not the Carrier has any contractual right or otherwise to
unilaterally and sol el y terminate a custom or practice which existed
and was in force for a period of over thirty (30) years;® whereas the
Carrier poses the question of "whether or notthe Carrier was proper
in advising new emloyes covered by the Cerical Agreenent hired after
April 2, 1973, that they would begranted vacation under the terns of
the National Vacation Agreement and not under the nore favorable past
practice applied to employes currently in Carrier's service."

Prior to the Rational Vacation Agreement of Decenber 17,
1okl, there existed in the former Pennsylvani a Railroad a vacation
practice whi ch granted G oup | Monthly-rated Cerks in the System
General Offices a vacation of six (6) hours forty (ko) mnutes for
each cal endar nonth of service during the first two years of enploynent.
This practice was nore favorabl e to emloyes t han the National Vacation
Agreement and was continued under the provisions of Article 3 of that
Agreenent .

Ef fective February 1, 1988, t he Pennsyl vani a Raitroza end
the New York Central Railroad nerged. During negotiations between the
Organi zation and the Carrier relative thereto, an Agreement was entered
into between the merged Carrier and the Organization which was eliso
ef fective February 1,1958. That Agreenent continued the National
Vacation Agreenment of 1¢41, including Article 3 of said Agreement.




Anar d Number 21594 Page 3
Docket Nunber CI-21407

Acticle 3: (From Article 30f December 17, 1941 Vacation Agreement.)
The terms of this agreement shall not be construed to deorive any
employe of such additional vacation days as he may be entitled to

recei ve under any exisiting rul e, understanding or custom which

addi tional vacation days shall be accorded under and in accordance with
the termof such existing rule, understanding or custom."

During the negotiations which led to said Agreement, the
Carrier alleges that the Vice-President and chief spokesman for the
Union stated that the nore favorable Past practice regarding
vacations for new hires would not apply to the nerged cempany end
supported said allegation by letters of said Carrier to the
Organizationreiteratingthis alleged understanding

_ This Board does not have any mitten evidence to support
this verbal agreement. Not until April 1, 1973, some five years after
said alleged verbal understanding, did the Carrier effect that
understanding. An alleged oral understanding cannot be used as a
replacement foOr contract |anguage.

Agreements in the railroad industry by practice have been,
and are, very clear and precise relative to any dimunition or
expansion of rights; thus this Beard may not conclude that it was the
intent of the parties t0 diminish the more favorabl e practice.

The Agreenment itself speaks-to the question of a desire by
either the Organization or the Carrier to change this Agreenent.
Article 15(From Article || - Vacations - Section 30f Decenber 28,
1967 National Agreement.) "Except as otherwise provided hereinthis
agreement Shall be effective as of January 1, 1968 and shall be
incorporated in existing agreements es a supplenent thereto and shall
be in full force end effect for a period of two (2) years from
January 1, 1968, end continue in effect thereafter, subject to not
| ess than seven (7)nonths' notice in witing (which notice may be
served in 1969 or in any subsequent year) by amy carrier or
organi zation party hereto, of desire to change this agreenment as of
the year in which the notice i s served. Such notice shall specify the
changes desired and the recipient of such notice shell then have a
period of thirty (30) days fromthe date of the receipt of such notice
wi thin which to serve notice specifying changes Which it or they desire
to make. Thereupon such proposals of the respective parties shall
t hereafter be negoti at ed and progressed concurrently t0 2 conelusion.”
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Rul e 9-A-3 of the Agreement woul d apply to0 thi s instant
matter if Article 3 of the Vacation Agreement were absent and/or the
practice of granting the more favorable vacation benefit was terminated
at the time of the effective date of the Agreement relative to the
merged companies, that i s, February 1, 1963.

The Board in its consideration of the instant matter |ooks
to both Article 3 and Article 15 of the Agreenent for its
determnation. Notw thstandi ngamywittenor contractual language
relative to .a practice that continued for scme five years follown
the nerger of the aforesaid railroads, t he cl ai mshall be sust ai ned,
however, the claimant shall be paid straight time for eight (8) hourss
pay for the dates of August 9th and 10th, 1973, and not the punitive
rate of time end one-half.

FINDINGS:  The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Wi thin the meaning of the Rallway
Labor Act, as approved June 21, 193k;

~ That this Divisian of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Carrier viol ated the Agreement,
A WA RD

Caimsustained as indicated in the opinion.
NATT ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: [
Executive Secretary

Dat ed at Chi cago, Illinois, this 30th day Of June 1977.




