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Northern Region - Canadian Division
Welland Canal Project

(a) Clakn that the Penn Central Transportation Company, by
some joint plan, method or device, entered into an agreement with the
Canadian National &Rzilroad, St. Lawrence Seaway Authority or both,
whereby certain work relating to the insta.SLation and maintenance of
signal apparatus at the Welland Canal project, such work act-ruing to
employees represented by this organization and defined under Rule 1
(Scope) of the agreement dated Karch 1, 1951, as amended, was assigzzed
to signal department emplo'fees of the Caradian National Railroad, who
have no right or equity to this work.

(b) Claim that the Carrier acted in an arbitrary and
capricious mer, made no effort to reach agreement with this
organization and without consert or approval, took this action, which
is in violation of the existing agreement, and contractual rights of
the employees involved.

(c) Clati that present Caradian National signal forces
-bstalled and axe now aaintaixing signel apparatJs and equipment
located wholly on Penn Central tracks.

(d) Claim that since three (3) Canadian National signal
employees are now maintaining signal equipment on CN track, joint
facilities track and Peenn Central track, that tbzee (3) signal
employees of the Penn Central be assigned to cover that portioa
relating to Penn Central signal equipment.
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(e) Clain that siuce E. C. Eldridge, Kaintainer Test, W. C.
Wir&.&dorth,  Kaiutainer,  aud B. E. Elliott, Leading Maintainer, have been
arbitrar~Lly deprived of these additional duties and responsibilities to
which they are rightfully entitled, that beginning with March 18, 1974
and cotltintig for each and every reglar work day thereafter, each
claimnt be compensated  eight (8) additional hours at the pro rata rate
of pay of their respective positions, until violation is corrected and
agreekent 5s reached with this organization concerning this project.

OPIEGON OF BOAPD: The essence of the claim is that the Carrier aU.owed
sign&aen of the Canadian Xational Railroad to

perfom certaiu installation work on signal apparatus at a new Welland
Canal project in Cana~da which was required because of construction by
authorities of the St. Lawrence Sea:way Corporation of a new ship canal
by-pass, aud that certain mirtenance work on the equipment so
installed was inproperly assigned to employes of the Cfi instead of to
ekgLoyes of the PAM Centrel  Bailroad, thereby violating the Scope Rule
(Rule 1) of the Agreement.

The prixipal area of dispute is a tunuel under the new ship
CtUl2l. Of t'ne three tracks in the tunnel, the northerly trzck was
owned by ?ehn Central, the southerly track was owned by the Canadian
Eational and the center track was jointly omed track.

As to.the jointly owued track, the Organization concludes
that the work should have been assigned by agreement between the CN and
PC, as was the case with respect to other work in the averall project.
Also, because the work in dispute 1% the railroad tunnel "does not
clearly accrue wholly to one or the other", the equipment which is
jointly owned

"should be maintained by Pecn Central
signal forces at least on an equitable
basis." (emphasis added).

There is zaerit ti the argment that Scope Rule was violated.

The Carrier and the Orgasizatia did nake new agreezents with
respect to s&ntenauce  work which was required by reason of the
construction of the new ship by-pass canal. There is, therefore, no
good reason to conclude that the work in the tunnel should have been
handled any differently. On the mzits of the dispute, the Carrier
seem to conclude the same as the employes that there was au equal right
between employes of the CN and the PC to per-tom the work in issue
because the Carrier, in its final rebuttal submission states:
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"Therefore FC signal IWEE have no more right
to the maintenance on the signal plsnt than the
CN signal men. Accordingly, there is no
logical basis for the contention that the ~FC
employes have the right to work to the exclusion
of the CN employes which is what the employes'
clati azmxrlts to."

!l?rus, it may be concluded that both parties agree that there
should have been sn agreement with respect to the work in issue and
that some part of the work in issue righi3uUy belonged to the
Organization under the Scope Rule.

Cn this reasoning there was at least a technical violation of
the Scope Rule by the Carrier. But the real question presented by the
parties is how to correct this wrong. The employes ask, effectively,
for damages for three signa&nen, from the time of the claim.

The Carrier opposes the claim not only on the merits but on
the basis that this Board does not have jurisdiction of the dispute.
Rnther, the Carrier argues that the Doard has no power to make a
money award even if it were to find that the Carrier violated the
Agreement because the claimants were all employed at the time of the
claim and this Board cannot award damages for violation of contract
where there has been no demonstrable injury to claimsnts,

The question raised by the Carrier with respect to whether or
not the Board may assign damages for violation of a contract need not be
answered here in any depth, in view of the conclusion that equitable
considerations preclude award of dsmages. Tne Carrier specifically
adtised the employes in writing akaost three years before the clai?n
what it intended to do and with what workforces, but the employes took
no action to bring the matter to a head. The Organization claims that
the disputed work is theirs based on equitable considerations. Total
equity in the case however, including the fact that the employes could
have prevented this &&II from develo@g by timely objection, justifies
denial of damages. A party should not profit in an equitable situation
by failing to do something which could have obviated the dispute in the
first place.

The decision not to award dameges could dispose of the issue
for this case but some general comment on the point does seem to be
warranted in view of the strength of the argument by each side.
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The Cr@nization cited 57 awards of this Board. Also it
presented a legal brief on damages, which has been finely honed through
the years, containing extensive references to court opinions and
supporting legal authorities.

'The Carrier cited ll2 awards of this Board. It also
presented a considered brief on damages. Further, the Carrier
presented a brief on j,urisdiction.  Dach brief contained its own
extensive list of legal authority and supporting argument.

With these impressive submissions one might expect that a
decisive and far-reaching decision is in the offing. This is not the
case. Itwould be a waste of time. It has been thirteen years since
this neutral referee last SeNSd before this Board. lhe intervening
years have been occupied with considerable experience in arbitrations
in other industries, but still maintaining an active law practice in the
broad field of transportation. If mnery serves, these same arguments
and these same lengthy submissions were submitted on these same issues
t:?i.rteen years ago.

'Ihe statutory object of this Board is to expeditiously pass
on the merits of disputes under tie agreants of the parties. One
must question whether those purposes can be served if this well trod
gro*und must be covered again and again each time one of these issues
comes up. Certainly, there snst be a way to achieve final answers
rather than treat each case seriat-& and de novo. Every layer knows
that the vitality and creativity of the common law exists in its

- -

adherence to precedent and the doctrine of stare decisis. The very
fact these questions keep coming up indicatais approach must be
rmecceptable. It would seem appropriate to seek other ways of
resolving the question. Obviously, the collectively bargained
agreements provide the best opportunity for such decisions but it seems,
for some reason, this has not happened. The existing problem is
com@icated by new law. In 1966  the United States Congress amended the
law making decisions of this Board final and binding, including money
awards; thus, opportunities for judicial review other than questions
of fraud, etc. are ni. It follows that there is less likelihood
that basic questions on damages and jurisdiction will be resolved by
an ultimate decision by the U. S. Supreme Court.
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Clearly, there is no easy and s%xple solution or the tiers
of this Board as men of ability and good M2.l would have uncovered it.
Nevertheless, to this neutral, it ,is far better to direct our energies
and our time to the search for that elusive znethod for finsl resolution.
The alternative seems to involve waste, duplication and leads to a
chaotic array of decisions, one cancelling the other.

It would be tragic if the railroad industry surrendered to
all other industries (excepting the airlines which are also under the
Railway Labor Act) the leadership it dmonstrated in supporting the
National. Railroad Adjustment Act Fr 1934 to settle grievances of the
psrties under their agreemnt.

Today, in arbitration of disputes in other industries, it is
not umxmmon for the parties to ask the neutral for his decision on the
neaning of a provision of the contract and for the perties to be bound
by that decision without the question of daxages arising at all. Good
faith of the parties makes this work.

In a situation where e grievance as to lost opportunity for
work is not decided until several years later (as is frequently the case
before this Boaxd), on what theory under which this Eoard is
authorized to act my the Board decide only that the agreement has been
violated, without dsmges or reparations or penalty or compensation to
the aggrieved parties? What is goiug to deter the Carrier from
proceeding in like fashion in similar circumstances knowing it would
take a number of years for the Board to reach a decision and, knowing
further, that new referees (which are frequently changing in this
industry) xay be persuaded to view the matter differently? Or, what
is the equity on the Caxrier's side in a system where there is little
discipline in filing a claiz because the cost of settling the dispute
is borne by the public, unlike other industries where typicslly the
parties share the cost of arbitrating the dispute (which has the good
effect of inducing the pm-ties to settle their dispute in the grievance
step procedure or at the least to send zeritorious claims to binding
arbitration).

As we must desl with matters as they stand as well as how we
think they should be, it nay be helpful to provide the parties tith the
thinking of this Board, as constituted, as to the grounds on which it
will detemine whether dsmges should be assessed and, if so,,how rrmch.
The remedy for auy decided violation of the agreement would be
determined by the total circuznstances (not to exceed the claim)_. ,.-~- _.~ .~-~-.~. ~.~~
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including the ?notive andintentof the parties and the consequences  of
their acts, with special ezphasis on the slternatives available to the
Carrier considering jurisdictional disputes between unions and other
problems such as those imposed by public law.

Oo the general question of the jurisdiction of this Board,
particularly as disputes involve through rail service, only smXi
segznents of which touch Canada as in this case, it would take a much
more concrete case by the carriers to deny jurisdiction of this Board
to adjust or settle grievances under an existing agreement of the
parties. The airline cases relied on by the carriers dealt with the
attenpt to e collective bargainiug rights under the Railway Labor
Act in foreign lauds involving foreign nationals. Iiere, the preerty
involved is on the border; for yeszs, Canadian and U.S. aznployes have
done work M opposite railway properties; this Carrier, with respect to
this Organization, with respect to other work in Canada related to this
dispute, nm3.e new agree!nents  reserving work to the employes of this
Grganization.

Under these circumstances, this Roard has jurisdiction of a
dispute under the agreenent of the pm-ties.- - -

On the record therefore, this Board does have jurisdiction of
this dispute; dsmages could have been awarded if there had not been
strong equitable reasons agatist doing so because the ezployes waited too
long to assert a clai?n and thus ix effect let a dispute develop which
could have been prevented.

FINDIXGS: me Third Division of the Adjustment Board, upon the whole
record and sIL the evidence, finds and holds:

That tine parties waived oral hearing;

That the Carrier and the E2@oyes involved in this dispute
are respectively Carrier and Employes xithin the zeaning of the Railway
labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

that the Scope Rule of the Agreeslent  was violated.
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Claim sustained only to the extent that the Carrier violated
the Scope Rule.

NATIONALFzAILROADADJUSTMENl'BOAXD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 29th day of July 1977.


