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(Brotherhood of Railway, Airline and
( Steamship Clerks, Freight Randlers,
( Express and Station Rzployes

PARTIES TO DISPUm: (
Milwaukee St. Paul & Pacific

tChrgAad Company'

STATEMENT OF CUIM: Claia of the Systen Comittee of the Brotherhood,
GL-8128, that:

1. Carrier violated and continues to violate tne Clerks'
Rules Agrement at Benserxille, Illinois in Seniorit;r  District No. 30
when it unjustly treated ezploye T. J. Curley by failing to award hiril
Relief Caller Position No. 2, and i.h lieu thereof awarded the position
to a junior employe.

2. Carrier shall now be required to assign T. J. Curley to
Relief Caller Position No. 2.

3. Carrier shall now be required to compensate ernloye T.
J. Curley the difference in rate of pay of Relief Caller Position No.
2 and that of the position assigned to for each workday retrcactive
60 days from date of this claim, and for all subsequent days until the
violation is corrected.

4. Carrier shall no. be required to pay seven percent (fi)~ -~.
interest coamounded annually on such difference in rate until such tine
as claiaant is nade whole.

OPIXION OF ROAPD: Ihis is a fitness and ability dispute, in which
Clainant  was not awarded a position; a clerk with

less seniority and experience was awarded the position in question.

In the unjust treatment hearing accorded Clainant, the
evidence indicated that he had been in a nmnber of different clerical
and operating positions with Carrier whereas the clerk who vas awarded
the position of Crew Caller had little experience with the Carrier and
nopraVio~ railroad background. It nust be noted, at the outset,that
relative seniority and experience of
are not, per se, relevant.

the rival contenders for a position
The nmerous awards on this subject have
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clearly established that the judgment as to fitness and ability, which
precedes t'e invocation of seniority rights , is the Carrier's prero@;ative.
When Carrier's judgment is challenged by the Organization, the burden
falls on Petitioner to establish, by coqetent evidence, proof of his
fitness and ability. The record in this dispute is devoid of such
proof. In the absence of such proof it is ixpossible  for this Board
to hold that Carrier's jud@ent was arbitrary or czpricious  (c.f.
Award 18802 involving the same parties). For the reason irdicated,
the Clati mst be denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That tine Carrier and the Exployes involved in this dispute
are respectively Carrier and Eqloyes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustmnt Board has jurisdiction
over the dispute involved herein; and

That-the Agreement was not violated.
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Claim denied.

NAlIONAL RAILROAD ADJUS- BOARD
By Order of Third Division

ATTRST:

Dated at Chicago, Illinois, this 29th day of July 1977.


