
NATIONAL RAILROAD ADJU.m3 BOARD

THIRD DIVISIOE Award number 21704
Docket Number CD-20603

Robert A. Franden, Referee

(Brotherhood of Railway, Airline and Steamship
( Clerks, Freight Handlers, Express and
( Station Xmployes

PARTIES TO DEiPviw(
~(Clinchfield  Railroad Company

SCATTERI! OF CLAIM: Claim of the System Committee of the Brotherhood
(~~-7468) that:

: Car&r shall compensate Vr. J. P. Letterman for eight (8)
hours' pay at tine rate of the Agency position at Erwin,
Tennessee for each work dsy 'that he is held off that
assignment, beginning September 1, 1972 and continuing
until such time as he is allowed to resume duty.

OPIRIOR OF BOARD: This dispute was submitted to the Eoerd on October.23,
1??3.

On December 13, 1974, the Posrd issued the following Award
No. 225xi:

"The dispute herein arose following a conference agree-
ment of August 18, 1972, to reduce discipline of dismissal
of claimant to suspension ending August 31, 1972, the
physical examination of claimant and the result of that
examination.

"There apparently were numerous 'off-the-therecord'  dis-
cussions prior to the conference sgreement of August 18,
1972, and the record is conflicting as to just what waa
said with respect to a physical examination of claimant.
How-ever, the conference agreement signed by the claimant
and his representative contains notning concerning such
physical examination. It is also significant that no
objection-was entered to claimant undergoing the physical
examination on August 24, 1972, and the objection arose
after claimant was advised of the result of that examin-
ation.

"It is well settled that a Carrier has the right to
determine the physical qualifications of its employes.
Such right may be restricted by Agreement, but the
record herein does not justify a finding that the
Carrier's rights wera restricted by Agreement. However,
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"such a deter&nation should be based on reasonable
medical certainty. (See mird Division Awsrd 16316 and
Second Division Award 6539). The Poard makes no pretense
of being able either to resolve a conflict in technical
medical testimony, or,to diagnose euotionsl problems.

WBased on the present record, we find that there is
need.for additional medical data to determine the
physical fitness of claimant to return to work. There-
fore, we direct that Carrier and Claimant (or his re-
presentative) select a neutral third doctor for the purpose
of examining claimant, and that the Carrier's physician,
Clatmant's personal physician and the neutral doctor
present a written report to this Division of the Board,
within sixty (60) days of the date of this Award, stating
Yoeir conclusions regarding the physical qualification
of claimant for restoration to,service as of August 31,
19?2, and at present. The neutral doctor's report need
not 3e concurred in by both of the other doctors. A
detailed explanation of the duties of claimant as agent
sbalL also be supplied to the neutral doctor (by
Peti-tioner  and Carrier) so that he may ~properly evaluate
the physical fitness of claimant to perform the job.

"Upon receipt and consideration of the medical reports
directed a3ove, the Board will make its final disposition
of this claim.

"To avoid any confusion, the doctors' reports above
requested should be submitted through the Carrier, &Tth
copies furnished the petitioner."

The claim was remanded to the property for additional medical
data as indicated.

There followed a dispute between the parties'as to agreeing upon a
neutral doctor and the type of examination that cl&mad should undergo,
resulting in request that the Board interpret the avsrd in the light
of the dispute between the ptiies. On November 26, 1975, the Board
issued Interpretation No. 1, Serial No. P’i’9,  to Award No. 20548:
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"Following Award 20548 the parties to the dispute
were unable to sgree upon a neutral doctor, as suggested
in the Award, or upon the type of examination claimant
was to undergo. Hence the request for interpretation
of the Award.

"It was not the intent of Award 20548 to restrict in
any manner the type of examination to be given claimant
by the neutral doctor to determine his ability to satis-
factorily perform the Mrk of agent.

'The record shows that claimsnt's personal doctor
suggested that Dr. Ernest Your& of Winston-Salem, North'
Carolina, serve.86 the neutral doctor. The Carrier
states that in conference on March 20, 1975, it advised
clsimant's representatives that it would agree to the
selection of Dr. You& as the :nautral doctor under the
folksring conditions:

"I. Dr. Yount would be advised the nature of
disqualification of claimant and that his evalua-
tion would be for the purpose of determining
-&ether that disqualificationwas  proper at the
ttme made, and at the preserrt time.

“2. That claimant would authorize Dr. You& to
perform any examinations, refer him to any other
doctors, and to obtain any medical records of
Friar treatment and/or evaluations that Dr. Yount
might deem appropriate for reaching his conclus-
ions.

"3. That claimant would authorize ?r. You& and
Csrrier's Chief Surgeonto release-their findings
and reports to Carrier for transmission to the
Third Division.

"The above procedure is reasonable. The Board directs
that it be followed and that the Board be furnished the
neutral doctor's report, together with the statements of
claimant's physician, and Carrier's Chief Surgeon, within
sixty days of this interpretation."
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Following the issuance of the above quoted Interpretation,
arrangements were made for the examination of claimant by Dr. You&
with a view to obtaining the information requested in Award No.
x)548 as.clarified by Interpretation No. 1 thereof. However, claimant
reported to Dr. Yount for examination as a private patient.

Claimant was not exsmined for the purposes expressed in
Award No. 20548 and Interpretation No. lthereof. By his own
actions he frustrated the efforts of the Board to obtain the re-
quested medical information, insisting that Dr. Youn-t examine him
not in the function of a third and neutrsl doctor in the case, but
as a private patient. It Zs stated, without contradiction, that
claimant had instructed Dr. Youxt's office not to furnish the
Cwrier with a copy of Dr. Yount's report. -

The case was again referred~to the Board and on April 15,, 1977,
the Board issued Interpretation No. 2, Serial No. 288 to Award MO.
2&+3 as follows:

"The Boardfelt that its Interpretation No. 1 to
Award.x)548, rendered on November 26, 1975, would result
in the Board being furnished sufficient medical infor-
mation to render a final award. However, such has not
been the case, and the Board finds it necessary to seek
further infoz%ation  before attempting to render a final
awsrd.

"It appears from the record now before the Board
that claimant was examined on the basis of s private
patient on April 1, 1976, by the neutral doctor pre-
viously agreed to. A report of that examination, as
well as report of psychiatric examination of May x),
1976, has been furnished to the Board. However, it is
not clear whether the reports were intended to meet the
requirements of Award No. 20548 and Interpretation No. 1.
The Board, therefore, directs that the General Chairman
of the Organization and the Director of Labor Relations
of the Carrier join in addressing a letter to the
neutral doctor previously agreed to, Dr. Ernest Yount,
inquiring whether the doctor can, from the examinations
performed, furnish a report that would meet the require-
ments of Award No. 2C548 and Interpretation No. lthereof."
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The Director of Labor Relations for the Carrier and the General
Chairmsn of the Organization prepared and sent to Dr. Yount a joint
latter dated April 26, 1977, in line with Interpretation No. 2. On
July 15, 1977, the Carrier advised the Board that it had received no
response from Dr. Yount. The Board is also in receipt of information
from the General Chairman that he was informed by Dr. Yount's office
that he had no intent of answering the joint letter.

Thus the Board has been unable to obtain the medical iaforo?atiOn
requested in Award No. ZQ548 and Interpretations Nos. 1 and 2 thereof,
perhaps because of claimant's actions in being examined on a private
patient basis instead of upon the basis set forth in Award No. 20548
and the interpretations thereto.

Under the foregoing set of circumstances there is nothing upon
which this Board can properly base a determination that claimsnt was, at
the time the claim originated, medically qualified for rei-=;iratsmenh to
the position of Agent at Erwin, Tennessee; nor, is there nov informa-
tionsufficient  to m&e such a determination at the present time. There-
fore, we cannot find that the Carrier violated the Agree- beginning
September 1, 1972; when it refused to permit claimant J. C. Ie'Zerman
to work the agency position at Fxwin, Term.

FIRDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Fmployes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor A&, as approved June ?l,,jl934;'

..i
'Ihat this Division of the Adjustment

over the dispute involved herein; and

That the Agreement.was not violated.

Board has jurisdiction

A W A R D

Claim denied.

NATIONAL RAILROAD ADJUSTMBiTI BOARD
By Order of Third Division

ATTEST:

Dated at Chicago. Illinois, this 29th day of September 1977.


