NATI ONAL RAI LROAD ADJUSTMENT BOARD

THI RDDIVISION Award Number 21704
Docket Number CD-20603

Robert A. Franden, Referee

(Brotherhood of Railway, Airline and Steanship
Clerks, Freight Handlers, Express and
St ati on Employes
PARTI ES TO DISPUTE!:
(Clinchfield Rai | r oad Conpany

srareMENT OF cTATM: Caimof the System Cormittee of the Brotherhood
(CL-T4638)t hat :

Carrier shal| compensate Mr, J. P. Letterman for eight (8)
hours' pay at the rate of the Agency position at Erwin,
Tennessee for each work dsy 'that he is held off that

assi gnment, begi nning September 1, 1972 and conti nui ng
until such time as he is allowed to resume duty.

OoPINTON OF BOARD: This dispute was submitted to the Board on Cctober. 23,
1973.

On Decenber 13, 1974, the Board i ssued the fol | owi ng Award
No. 205%8:

"The dispute herein arose following a conference agree-
ment of August 18, 1972, to reduce discipline of dismssal
of claimant to suspension ending Avgust 31, 1972, the
physical examnation of claimant and the result of that
exani nat i on.

"Ther e apparent |y were numer ous *off-thelrecord’ di s-
cussions prior to the conference agreement of August 18,
1972, and the record is conflicting as to just what waa
said with respect to a physical exam nation of clainant.
How ever, the conference agreement signed by the claimant
and his representative contains nothing concerning such
physical examination. It is also significant that no
objection-was entered to claimnt undergoing the physical
exam nation on August 24, 1972, and the objection arose
after claimant was advised of the result of that exam n-
ation.

"It is well settled that a Carrier has the right to
determ ne the physical qualifications of its employes,
Such right may be restricted by Agreenent, but the
record herein does not justify a finding that the
Carrier's rights were restricted by Agreement. However,
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"such a deteré&nation shoul d be based on reasonabl e

medi cal certainty. (See Third Division Award 16316 and
Second Division Award 6539), The Board makes no pretense
of being able either to resolve a conflict intechnical

medi cal testinmony, or.to di agnose emotional probl ens.

"Based on the present record, we find that there is
need .for additional nedical data to determne the
pnysical fitness of claimant to return to work. There-
fore, we direct that Carrier and Claimant (or his re-
presentative) select a neutral third doctor for the purpose
of examining clainmant, and that the Carrier's physician,
Claimant's personal physician and the neutral doctor
present a witten report to this Division of the Board,
within Si xty (60) days of the date of this Award, stating
their concl usions regarding the physical qualification
of claimant for restoration to service as of August 31,
ic72, and at present. The neutral doctor's report need
not 3e concurred in by both of the other doctors. A
detailed explanation of the duties of clainmant as agent
sha21l also De supplied to the neutral doctor (by
Petitioner and Carrier) so that he may properly eval uate
the physical fitness of claimant to performthe job.

~ "Upon receipt and consideration of the nedical reports
directed above, the Board will nake its final disposition
of this claim

"To avoi d any confusion, the doctors' reports above
requested shoul d be submtted through the Carrier, with
copies furnished the petitioner."

The claim was remanded to the property for additional nedica
data as indicated.

There fol lowed a dispute between the parties as to agreeing upon a
neutral doctor and the type of exam nation that claimantshoul d undergo,
resulting in request that the Board interpret the award in the |ight
of the dispute between the parties. On Novenber 26, 1975, the Board
issued Interpretation No. 1, Serial No. 279, to Award No. 20548:
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"Fol | owi ng Award 20548 the parties to the dispute
were unable to agree upon a neutral doctor, as suggested
inthe Award, Or upon the type of exam nation cl ai nmant
was to undergo. Hence the request for interpretation
of the Award.

"It was not the intent of Award 20548t0 restrict in
any manner the type of examnation to be given clainant
by the neutral doctor to determine his ability to satis-
factorily performthe work of agent.

"The record shows that elaimentts personal doctor
suggested that Dr. Ernest Youmt of Wnston-Salem North'
Carolina, serve. asthe neutral doctor. The Carrier
states that in conference on March 20, 1975, it advised
cle=imant®s representatives that it would agree to the
sel ection of Dr, Yount as themewtrsl doctor under the
followingcondi tions:

"1, Dr. Yount woul d be advi sed the nature of
disqualification of claimant and that his eval ua-
tion would be for the purpose of deternining

- &t her that disqualification was proper at the
+ime made,and at the presemt tine.

"2, That claimant woul d authorize Dr. Yount tO
performany examnations, refer himto any other
doctors, and to obtain any nedical records of
vrior treatment and/ or eval uations that Dr. Yount
m ght deem appropriate for reaching his conclus-
i ons.

"3, That clai mant would aut hori ze Dr. Yount and
Carrier's Chi ef Surgeon torel ease-their findings
and reports to Carrier for transmssion to the
Third Division.

"rhe above procedure is reasonable. The Board directs
that it be followed and that the Board be furnished the
neutral doctor's report, together withthe statenments of
claimant's physician, and Carrier's Chief Surgeon, within
sixty days of this interpretation.”
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Fol I owing the issuance of the above quoted Interpretation,
arrangements were made for the exam nation of claimnt by Dr. Yount
with a view to obtaining the information requested in Award No.

20548 as ‘clarified by Interpretation No. 1 thereof. However, clai mant
reported to Dr. Younmt for exami nation as a private patient.

Claimant was not examined for the purposes expressedin
AwardNo. 20548 and Interpretation No. 1 therecf. By his own
actions he frustrated the efforts of the Board to obtain the re-
quested medical information, insisting that Dr. Youmt exam ne him
not in the function of a third and neutral doctor inthe case, but
as a private patient. It is stated, without contradiction, that
claimant had instructed Dr. Yount's office not to furnish the
Carrier With a copy of Dr. Youmb's report. —

The case was agai n referred to the Board and on April 15, 1977,
the Board i ssued Interpretation No. 2, Serial No. 288 to Award No.
205£8 as fol | ows:

"The Board felt that its Interpretation No. 1to
Avard 20548, rendered on Novenber 26, 1975, woul d resul't
In the Board being furnished sufficient medical infor-
mation to render a final award. However, such has not
been the case, and the Board finds it necessary to seek
furtgler infortation before attenpting to render a final
awsr d.

"It appears fromthe record now before the Board
that claimant was examned on the basis of s private
patient on April 1, 1976, by the neutral doctor pre-
viously agreed to. A report of that exam nation, as
wel | as report of psychiatric exam nation of My 20,
1976, has been furnished to the Board. However, it is
not clear whether the reports were intended to meet the
requi rements of Award No. 20548 and Interpretation No. 1.
The Board, therefore, directs that the General Chairman
of the Oganization and the Director of Labor Relations
of the Carrier join in addressing a letter to the
neutral doctor previously agreed to, Dr. Ernest Yount,
I nqui ring whether the doctor ean, fromthe exam nations
performed, furnish a report that woul d meet the require-
ments of Award No. 20548 and Interpretation No. 1 thereof.”
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The Director of Labor Relations for the Carrier and the CGeneral
Chairman of the Organization prepared and sent to Dr. Younmt a j oi nt
latter dated April 26, 1977, 1n line with Interpretation No. 2. On
Jul'y 15, 1977, the Carrier advised the Board that it had received no
response fromDr. Yount., The Board is also in receipt of information
fromthe General Chairman that he was infornmed by Dr. Yount’s office
that he had no intent of answering the joint letter.

Thus t he Board has been unabl e to obtain the nedi cal information
requested in Award No. 20548 and Interpretations Nos. 1 and 2 thereof,
perhaps because of claimant's actions in being examned on a private
patient basis instead of upon the basis set forth in Award No. 20548
and the interpretations thereto.

Under the foregoing set of eircumstances there i s nothing upon
which this Board ean properly base a determnation that ciaimant was, at
the tine the claimoriginated, medically qualified for reinstetement to
the position of Agent at Erwin, Tennessee; nor, is there now informe-
tionsufficient t 0 make such a determnation at the present <ime. There-
fore, we cannot find that the Carrier violated the Agreemext begi nning
Septenber 1, 1972, when it refused to permt claimant J. C. Ietterman
to work the agency position at Erwin, Tenn.

FIRDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes W thin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreement. was not vi ol at ed.

A WA RD

C ai m deni ed.

NATI ONAL RAILRCAD ADJUSTMENT BOARD
By Oder of Third Division

ATTEST: £2 -4'/. Wﬁ/

Executive Secretary

Dated at Chicago. Illinois, this 29th day of Septenber 1977.




