NATI CNALPAI LROAD ADJUSTMENT BQARD
Award Nunber 21706
TH RD D VI SI ON Docket Nunmber MW 21775

l[rwin M Lieberman, Referee

PARTIES TO DISPUTE: (Brotherhood of Mintenance of Way Employes

(
(Illinois Central Qulf Railroad Conpany.

STATEMENT OF CIATM: Caim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when it permtted Machine
Qperator J, B. Jones to displace Machine Qperator W A Ussery on or about
May 5, 1975 (System File Al -35- MO 35/134-703-616 Case No. 985 MefW).

(2) Machine Qperator W A Ussery be conpensated for travel tine
and reinmbursed for expenses incurred because of the aforesaid violation beginning

on or about May 5, 19'75 continuing until he is allowed to return to his former
position.

CPI NI ON OF BQARD: The dispute herein involves an alleged violation of the

Mer ger Agreenent between the parties. As a threshold

i ssue, Carrier contends that this Board does not have jurisdiction over the

di spute, since the Merger Agreenent provides for a special arbitration pro-
cedure which should have been the forumfor the resolution of the dispute.
Petitioner, on the other hand argues that the |language of the Merger Protective
Agreement, establishing an arbitration procedure is pernissive rather than
mandat ory with respect to using that procedure.

The | anguage of Section 8 of the Merger Protective Agreenent
provi des:

"Section 8. For purposes of this Agreenent,
Section 13 of the Washington Job Protection Agree-
ment shall be inapplicable and the follow ng
provision inserted in lieu thereof:

"In the event any dispute or controversy arises
between the New Company and the organization
signatory to this Agreement with respect to

the interpretation of application of any provi-
sion of this Agreement or of the Washington Job
Protection Agreement or of any inplenenting
agreement entered into between the New Conpany
and the |abor organization which are parties
hereto pertaining to the said transactions, or
a dispute over the failure to make, or the
terms to be included within, an inplenenting
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agreement, which cannot be settled by the

New Conpany and the |abor organization wthin
thirty (30) days after the dispute arises,

such dispute may be referred by either party

to an arbitration conmttee for consideration
and determnation. Upon notice in witing
served by one party on the other of intent

by that party to refer the dispute or contro-
versy to an arbitration committee, each party
shall, within ten days, select a nenber of

the arbitration conmttee and the nenbers thus
chosen shall endeavor to select a neutral member
who shall serve as Chairnman, in which event

the conpensation and expenses of the Chairman
shall be borne equally by the parties to the
proceeding. Al other expenses shall be borne
by the party incurring them  Should the menbers
designated by the parties be unable to agree
upon the appointment of the neutral menmber within
ten days, either party may request the Nationa
Medi ation Board to appoint the neutral nenber,
whose conpensation and expenses shall then be
paid in accordance with existing law. [f any
party fails to select its nmenber of the arbitra-
tion conmittee within the prescribed time limt,
the representative of such party signatory to
this Agreement or his designated representative
shal | be deened to be the selected nenber and
the conmttee shall then function and its decision
shall have the sanme force and effect as though
all parties had selected their menbers. The
Committee shall nmeet within fifteen (15) days
after selection or appointnment of the neutra
menber and shall render its decision wthin
sixty (60) days thereafter. The decision of

the majority of the arbitration commttee shall
be final and binding, except that in any case
in which there is an unequal number of carrier
and organi zation nenbers on the arbitration
conmittee, the decision of the neutral menber
shall be final and binding. The time limits
above prescribed may be extended by nutua
agreement . "
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The | anguage quoted above is simlar to that in many other such protective
agreenents. W do not agree with the Organization's interpretation of the
meani ng of the word "may" as used above. It is quite clear that the parties
did not contenplate the selection ef afternate foruns for the resolution of

di sputes com ng under that Protective Agreenent, since no alternatives were
specified;, rather, the word "may" wes used, as we see it, to give the Petitioner
the choi ce between arbitration or abandonment of the claim (c.f. the Eighth
Crcuit Court of Appeals, Bennet v. Congress of |ndependent Unions, Local #ii,
331, F, 24 355, 359,56). Although a number of Awards of this Board have held
that such |anguage did provide an election of foruns (such as Award 1$859),a
substantial nunber of awards held precisely the opposite. W think the latter
series of awards present the better reasoned approach; they include Awards
18281, 19372, 19723, 20982, 19295, 18602,18925and a host of others. It is
our conclusion that the procedure established by the parties thenselves for
resol ving disputes under the Merger Protective Agreement nust be respected
(Award 17988), Accordingly, the Oaimnust be dismssed

FI NDI NGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds;

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor
Act, as approved June 21, 193k4;

That this Division of the Adjustment Board has jurisdiction over
the dispute invol ved herein; and

That the O aimbe dismssed wthout prejudice.
AWARD
G aimdismssed wthout prejudice.
NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST .
Executive Secretary

Dated at Chicago, Illinois, this 29th day of Septenber 1977




