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John P. Mead, Referee

(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DISPUTE: (
(Port Termnal Railroad Association

STATEMENT OF CLAIM  daimof the System Committee of the Brotherhood
that:

(1) The dismssal of Truck Driver M H, Perez (4345) was
wi thout just and sufficient cause and on the basis of unproven charges.

(2) dainmant Perez shall be allowed eight (8) hours' pay
for each work day and holiday beginning with January 26, 1976 and
continuing until he is reinstated to service with seniority and vacation
rights uninpaired.

OPINLON_OF BOARD: A ai mant was dism ssed fromservice of the Carrier
on February 3, 1976, for failing to protect his

assi gnnent on January 26, 27, 28, 29, 30, and February 2 and 3, 1976,
inviolation of Carrier's Rules and Regul ations. A hearing was requested
and held on February 18, 1976, and by letter, dated February 23, 1976,

G ai mant was advised that his dismssal from service was reaffirned.

A review of the record indicates that Cainmant had contacted
his foreman by tel ephone, on the norning of January 20, 1976, and
insistently requested that he be given permssion to be absent from his
assignnent for a few hours on several forthcom ng days to take medi cal
treatments. The foreman advised Caimant that he could not grant such
a request, but advised Caimant that he should discuss his request wth
certain named supervisors if he wshed to pursue his request. The
record further shows that Cainmant did not follow the advice of his
foreman but, instead, unilaterally absented hinself fromhis entire
tour of duty on the above noted dates, thus resulting in his dismssal
from service. The record does contain evidence in the form of a letter
froma M guel Solexr, MD., that Caimant was in his office on January 26,
27, 28, 29 and 30, 1976 for diatherny treatments and was in his office
on February 2, 1976. The Board finds the record contains sufficient
evi dence to support disciplinary neasures.

W now consider the appropriateness of the dismssal penalty
which, in part, was based on Claimant's employment reecord With Carrier.
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G ai mant conmenced work on March 23, 1970 and on August 7.
dismssed from service for absenting hinself from his assignment. On
January 20, 1971, he was reinstated on a |eniency basis and the only
other entry in his record was a letter of warning concerning absenteei sm
in 1972, However, between that tine and the instant case, Caimant's
record is without entry.

It is the Qpinion of the Board that the discipline inposed by
Carrier has served its purpose. The Board is of the opinion that the
Caimant be returned to service without back pay, but with all other
rights uninpaired and that the disciplinary action be nmade a part of
Caimant's record. The O aimant shoul d understand, without any question,
that it is absolutely nmandatory and necessary that he naintain a reason-
abl e attendance record and that he be a dependabl e employe of the
Carrier o This is the final opportunity for Cainmant to correct his
i nproper conduct. The Board expects himto fully live up to the
obligation of his job.

FINDINGS:  The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes W thin the nmeaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the discipline inposed was excessi Vve.

AWARD

G aimsustained to the extent indicated in our Opinion.

NATIONAL RATILROAD ADJUSTMENT BOARD
By Order of Third D vision

ATTEST: ¢
Executive Secretary

Dated at Chicago, Iliinois, this 29th day of Septenber 1977.




