NATIONAL RATLRCAD ADJUSTHENT BCARD
Avar d Fumber 21713
THIRD DIVISICH Docket Number CL- 21608

Ceorge S. Roukis, Referee

(Brothertood of Railway, Airline and

( Steemship Clerks, Frei ght Hzndlers,

( Express and Station Employes
BARTIZS TO DISPUTE: (

(Norfolk and Weéstern Railway Conpany

STATZMENT OF CIAIM : Claimof the System Conmittee of the Brotherhood,
- (GL~8110),t hat :

1. Carrier violated the Agreenent between the parties when on
Maren 8 thru 12, 1975, Cerk L. L. Betz was arbitrarily and capri ciously
assessed five (5)days actual suspension.

2. The Carrier's action was unjust, unreasonable and an abuse
of Carrier's discretion. Tie discipline was assessed without any proof
whatever of the charges made.

3. Carrier shall now conpensate L. L. Betz for each day held
out of service with seniority and all other rights uninpaired.

OPINICH OF BOARD: At 10:08 P.M on Decenber 29, 1g7h, Extra East 2918

departed Believue Termnal with seven | oaded tank
cars containing dan%erous conmodities wthout waybills. Forty days
later the Carrier charged Caimant, another clerk who also worked that
night, and the yardmaster on duty with responsibility for the train
leaving Wi t hout wayoills. On February 27, 1975, a joint investigation
was held with all three charged employes present, after which O ai mant
and the other clerk were assessed five-day actual suspensions for their
responsibility. The claim before us seeks removal of this suspension
on a variety of grounds.

W have carefully reviewed the investigation transcript and
the entire record of handling given the case on the property and find
that while a nunber of procedural objections were made, these have not
been sufficiently developed to nmake a determnation on solely those
grounds. Therefore, we will deal with the cleim on its merits.




Awar d Ivumber 21713 Page 2
' ~- Docket NumberCL~21608

O the Issue of Merits of the claim we have carefully
reviewed the transcript of the investigation and find that the
Carrier made a convincingcase only in the one respect that it
proved seven tank cars containing éangercus | ading were, in fact,

I ncl uded within Extra East 2918 on Decenber 2g, 1574 unaccompanied.
by their waybills. The investigation did not place upon O al mant
the responsibility for that failure to include the waybills with
those for the remainder of the train. |f an employeis to be
charged with failure to performan act; it IS insufficient to nerely
Trove the violation occurred. More is required; responsibility for
the violation NMust be established. This was not.done in the instant
case. The claimw |l be sustained.

FinpIsgs:  The Third Division of the Adjustment-3dard, upon the whole
record and all the evidence, finds and hol ds:

Thatt he parties waived oral hearing;

That theCarrier and the Ezployes irvolved in this dispute
are respectively Carrier and Employes Wi thin the meaning oft he Rail way
Labor Act, as approved June 21, 193k,

Thet this Division of the Adjustment Board hasjurisdiction
over the dispute I nvolved herein; and

The Agreement Was Vi oi at ed.
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ciaimsust al ned.

RATIONLL RAILROAD ADJUSTMENT BOLRD
By Oder of Third Division

ATTEST: éﬁé/ gmwf/ﬂ/

Ixecutive Secretary

Tated at Chicase Tllirois, this 29th day of Septenber 1977.




