NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 21718
TH RD D VISION Docket Number MS-21790

James F. Scearce, Referee

(WI1Iliam Cowan
PARTI ES TO DISPUTE: (
(Consol idated Rail Corporation
( (Former Penn Central Transportation Conpany)

STATEMENT OF CLAIM  This is to serve notice, as required by the rules
of the National Railroad Adjustment Board, of our

intention to file an ex parte submission on May 19, 1976 concerning an

unadj ust ed di spute between us and the Penn Central Railroad (Conrail)

i nvol ving the Question:

1. Was M. Cowan a probationary enployee?

2. Vs M. Cowan fired for,a good cause?

3. Regardl ess of whether Mr, Cowan was a probationary
enpl oyee or not, can he be fired for giving advice
to a fellow enployee, an act which is covered in the
National Railroad Relations Act?

COPI NI ON OF BOARD: The Petitioner has a claimfor reinstatement and
back pay in behalf of Caimant who was enployed as
a Trackman by Carrier on Novenber 6, 1974, and whose services were
termnated effective February 4, 1975. Following the termnation of
Caimant's service allegedly on the grounds that he was not suitable as
a Trackman, the Organization's representative appealed Carrier's decision
to the Division Engineer. Carrier rejected this appeal on the grounds
that O ainmant was a probationary employe and further action under Rule 34 ,
was not mandated. The matter was subsequently considered by the Regional
Engi neer on appeal by the Organization's Vice-General Chairman and the
claim denied. In the meantime, C ai mant was re-enpl oyed as a Trackman
effective Qctober 6, 1975. The Petitioner inplies this reinstatenent
may have resulted "froma settlenent of that clainf and "this reinstate-
ment in the enploy of the Carrier on Cctober 6, 1975 proves that he
continued to press his claimagainst the Carrier.”

The Carrier has clearly documented that the claimant's hire
date was Novenber 6, 1974, by subnmission of Exhibit A a "Change of Status ¥
Report". The petitioner has advanced no proof to the contrary. The
claimant's termination date was February 4, 1975 -- a date which is in
no apparent dispute.
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The first and possibly only question properly before this
Board is whether or not the clainmant was or was not a probationary

enpl oye at the tine of his initial termnation

The application of a time linmt rule is not just now new before
a Board convened under the Railway Labor Act. In a Second Division Award
(No. 3545) dated Septenber 27, 1960, that Board in dealing with a somewhat

simlar situation stated:

"The general rule (in Law) is that the tine within which
an act is to be done is to be conputed by excluding the

first day and including the Last, that is, the day on

which the act is to be done..." 86 Corpus Juris Secundum

13(1). "The words "from and 'after’ are frequently

enpl oyed as adverbs of time, and when used with reference

to time are generally treated as having the same neaning."
Ibid, 13(3). "Thus, if something is to be done "within a
specified time 'from or "after' a given date or a certain
day, the generally recognized rule is that the period of

time is conputed by excluding the given date or the

certain day and including the Last day of the period, and
similarily, if sonething is to be done 'within' a specified
time "from or 'after' a preceding event, or the day an

act was done, the day of the preceding event or on which

the act was done nmust be excluded fromthe count.
13(7)."

In this case, Rule 34 is explicit:

"(a) An enployee who has been in the service of the
conpany nore than 90 days shall not be disciplined or
dismissed without a fair and inpartial hearing by his

i mredi ate superior..." (Enphasis added).

| bi d,

By applying the rule enunciated in Award 3545 (and preceded by
numerous other consistent awards) and succeeded by others as well
(including Award No. 19177, dated May 12, 1972, which is virtually
identical to this case), the first day counted for purposes of deternining
the claimant's period of enployment is November 7, 1974. Thus the ful

extent of the claimant's initial enploynent period is 90 days
is indisputable in its application to "nore than 90 days."

Rule 34

The claimant was clearly a probationary enploye at the tine of
his termnation on February 4, 1975. H's subsequent re-enploynent with

a hire date of Cctober 6, 1975 was just that -- re-enploynment.
termination was as the first one -- as a probationary enpl oye.

H s second
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Wile its recitation is not necessary to the conclusion of
this claim another factor is equally conpelling: this matter was not /
handl ed in the usual manner on the property.

The "usual manner" as above is incorporated into the applicable
agreement as a procedure under Rule 35 - Clainms and Gievances which
specifies time |imts and predetermned officers of the carrier
authorized to handl e and process any such claim This requirement was
not met in this case.

~y

None of the other contentions in this case are properly before ¢
this Board.

FINDINGS: The Third Division of the Adjustnent Board, after giving the
parties to this dispute due notice of hearing thereon, and
upon the whole record and all the evidence, finds and hol ds:

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes within the nmeaning of the Railway
Labor Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
wer the dispute involved herein; and

The Agreement was not violated in that the claimnt was a
probationary employe and further action under Rule 34 was not mandat ed.

A WARD

d aim deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BCOARD
By Order of Third D vision

ATTEST: ¢
Executive Secretary

Dated at Chicago, Illinois, this 29th day of Septenber 1977.




