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THRD DIVISION Docket Nunmber TD-21813

James F, Scearce, Referee

(Anerican Train Dispatchers Association
PARTI ES TO DI SPUTE:

~

(Louisville and Nashville Railroad Conpany

STAT- OF CLAIM daimof the Arerican Train D spatchers Association
that:

(a) The Louisville and Nashville Railroad Conpany (hereafter
referred to as "the Carrier"), violated the effective schedul e Agreenent
between the parties, Article IX thereof in particular when on Mirch 26,
1975, by letter it dismssed Train Dispatcher W W. Geene fromits
service as a consequence of investigation held on March 4, 1975.

(b) The Carrier shall-now clear Caimant W W Geene's record
of the charge, reinstate himto his forner position and conpensate him
for net wage loss plus interest and he be fully reinbursed for all out=
of - pocket expenses incurred by him because of |oss of welfare and fringe
benefits, while so dismssed.

CPI NI ON OF BOARD: On January 24, 1975, shortly after starting work at
7:00 a.m, Cainmant was involved in an incident which
permtted the novenent of a train, Extra 1414 North, without a conplete
set of Train Orders. Cainmant, a dispatcher |located at Latonia, Kentucky,
overl ooked the inclusion of Train Oder #553 when contacted by Agent/
Qperator D. R Butler, who was | ocated at Ravenma, Kentucky,

The Union raised, as an issue in the handling of the case,
certain deficiencies in the timely responses by the Carrier to notices
and requests. The record indicates to the contrary; nore inportantly,
they have not been forwarded to this level and are, therefore, considered
resol ved or dropped.

The Union raises as an issue disparate treatnment of the d ai mant
relative to others who, in one way or the other, also failed to respond
properly to the deficiency of the missiang Train Order, It is a well-
established principle in resolution of disputes of this type, that one's
errors cannot be excused by pointing a finger elsewhere. This principle
iIs well documented in past awards in the Division; therefore, we cannot
give weight to this issue.
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The Union has raised as a defense the "hazardous working
conditions" attendant to the Agent/Qperator at Ravenna, Kentucky. It
proposed that this condition had a detrinental effect upon the Claimant
when the error was "passed=thru" to the Latonia dispatcher. The fact is
that the Caimant had a superior obligation to catch the Agent/Qperator's
error, since a primary duty as a dispatcher is to ensure the proper
i ssuance of Train Oders. It is enough to say that the Caimant was not
a victimof an error which, by his own job duties, necessitated that he
be aware of the train orders in advance of the Agent/Operator. This does
not deny nor does it affirmthe presence of adverse conditions for the
Agent/ Oper at or at Ravenna; perhaps corrective actions are necessary, but
we cannot accept the contention that the Oaimant was adversely affected
by such circunstances.

The Caimant, a veteran of thirty years, was obviously a good

employe overall. No evidence was presented of |less than quality service
until 1970 when he was disnmissed for failure té protect novement of a
track cary he was subsequently reinstated on a | eniency basis. In July

of 1974 he was again dismssed, this time authorizing novenent of a track
car against an opposing train. Caimnt was again reinstated, after the
di sm ssal was downgraded to a suspension.on a | eniency basis, on

January 13, 1975. It should be noted that this second return to work
came only eleven days before the incident which pronpted this claim

The Union claims that the action of the carrier is punitive.
In reviewing the recent infractions by the Oaimant, the record does
not substantiate such contention. He was dismissed in 1970 and reinstated

on a leniency basis after about a month; he was again dismssed in 1974
and reinstated in 1975 on a |leniency basis, after six months. The
Carrier's action in this case was not out of the ambit of reasonabl eness,
considering its disposition of previous infractions by the Claimant.

Nevert hel ess, the Carrier responded to the entreaty of the
claimant and the Union in Cctober and Novenber of 1975, agreeing to re-
instate the Claimnt, thereafter agreeing to provide the basis for him
to qualify for a 1976 vacation, and finally, to permt himto process his
claim for losses incurred during the period of suspension. The O aimant
chose instead to consunmate a plan underway to retire, and thereafter
pressed his claimfor |osses incurred by the dismssal.

Firstly, it is clear that the demand as set out by the Union
for his reinstatenent is no longer valid--the claimant is in retirement
by his own choice. There is, however, the demand for |osses incurred,
plus interest. W are not so noved. \at is altogether proper, however,
is the downgrading of his dismssal to a period of suspension, to be
termnated on Novenber 4, 1975, by his retirement. It is so ordered
with the accretion of any benefits and credits that may be due him by’
this change of status, for that period.
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FINDINGS: The Third Division of the Adjustnent' Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction
over the dispute invol ved herein; and

The Agreement was violated to the extent that thedism ssal
was too harsh for the period of March 26, 1975, to Novenber 4, 1975.

A WARD

Caimsustained to the extent indicated in the Opinion and
Fi ndi ngs.

NATIONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division

Executive Secretary

Dated at Chicago, Illinois, this 29th  day of Septenber 1977.




