NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 21759

THIRD Dl VI S| ON Docket Number CL-21854

Ceorge S. Roukis, Referee

(Brot herhood of Railway, Airline and
( Steanship Oerks, Freight Handlers,
( Express and Station Employes

PARTI ES TO DISPUTE: (

(Chicago, MIwaukee, St. Paul and Pacific
( Railroad Conpany

STATEMENT OF CLAAIM  Cdaimof the System Conmttee of the Brotherhood
GL- 8264, that:

1) Carrier acted arbitrarily, capriciously, and in abuse of its
discretion and in violation of the Cerks' Agreenent at Chicago, Illinois
when it dismssed employe L. W Balom as a result of investigation held

Sept enber 23, 1975.

2) As aresult of this violation, Carrier shall now restore
L. W Balom to his former position with all rights and privileges
uninpaired and pay himfor all time |ost.

OPI NI ON_OF BOARD: Caimant argues that Carrier acted arbitrarily,
capriciously and in abuse of its discretion when it
dismssed himfromservice. Careful review of the record not only
substantiates the accuracy of the charges, but clearly docunents a
course of conduct that, if continually tolerated, could prove baneful to

Carrier operations.

Wiile mindful of previous National Railroad Adjustment Board
awar ds which set forth conpelling argunents supportive of rehabilitative
counsel ing, the Board concludes that the Caimnt's enploynent history,
including his failure to notify his representative that he was not com ng
to the reschedul ed investigative hearing on Septenber 23, 1975, affirma-
tively underpins Carrier's termnative decision. This Board has
consistently observed in nunerous disciplinary cases the efficacy and
necessity of pronptly correcting behavioral problens.

This was not the first time clainmnt was subject to disciplinary
action. Aneliorative attenpts were made to address constructively his
previous infractions. Carrier's decision was not based upon wilful or
capricious notivation, but instead was buttressed by substantial probative
evidence. Pertinent to this finding of substantial evidence of record is
Third Division Avard 19412 (Blackwell) which states, in part:
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"One of the well established rules of the Board in
determning discipline cases is that in judging whether
the Carrier sustained its burden, the Board wll not
try to reconcile or choose between contradictory,
conflicting testinmony of opposing wtnesses at the
hearing. It is sufficient if the Carrier's decision
was based on substantial evidence of record. These
rules and criteria applied to the record before us,
preclude the Board fromdisturbing the Carrier's
finding of guilt on the charge.”

Accordingly, on the entire record, the Board concl udes that
the contract was not viol ated.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Empleyes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

The Agreenment was not vi ol at ed.
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NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: - M

Executive Secretary

Dated at Chicago, Illinois, this 14th day of October 1977




