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James F. Scezrce, 4eferee

(3rotherhood of Railway, Airlice and
( Steamship Clerks, Freight iiandlers,
( Express and Station Ezpioyes

PARTTIZS TO DISPUTZ: ((Consolidated Rail Corporation (former Lehigh
: Valley Railroad Company)

STATGEYT OF CQX4: Claim of the System Cctittee of the Srotherhocd,
GL-8181, that:

(a) The Carrier violated the Rules Agreement as revised,
xay 1 ) 1955, Eule 35, and the iizilway Labor Act, when, on December 21,
1974, it dismissed from the service of the Carrier, Elise '&me, who had
been taken out of service on December 9, i974, while representing another
azployee, in Ns. Hynne's capacity as Local Chaiman of Lodge 64, B?AC.
The suspension and subsequent distissal of Local Chairnan \!ynne was arbi-
trary, capricious, discrizainatory and without just cause.

(b) The Carrier will reinstate Claimnt Elise !3yme to the sir-
vice of the Carrier with seniority and all other rights mtipaired.

(c) The Carrier will compensate Clatiant Elise Wynne for all
';zees lost, comencing December 9, lg'?'k, when she was taken out of service,
until.suci  t&e as.sie,is retuned to the service of the Carrier.

OPIXOX OF BoA3.D: Cm Decericer 9, 1974, at approxircately  2:00 p.m.,
J. Wortolek was preparing to carry out his duties as

messenger at the Carrier's Netropolitsn Freight Agency (MFA) in NaTark,
New Jersey. iIe was to deliver pack-es of mail to two separate loca-
tions some dist.ance apart from the NYA. On his morning rounds? Wortolek
had been transoorted by J. Krolik, General Agent at the MRA,usi?.g  his own
car. Zortole:k expected the ssme arrangemer.: for t:?e afternoon. 3e lo-
cated tiolik ia the general office area of the I?FA, :?ho advised him that
he would be unable to transport him and that ?fort.olek should, therefore,
plan to zake the deliveries using public transportation. Wortolek co=-
plained that the bundles were too large a=d too nmerous to handle, es-.
necially considering the necessity of using public tramportation.

iirolik, who had senior supervisory responsibility at the KFA,
le?t the conversatios to consult with R. hrey, t:?e Carrier's Supervisor
of Etations,xhose  official duty station was Bethlehem, Pennsylvania, but
who 'had the %'A, as %e11 as other Carrier facilities under his overail
supervision, 2nd who eras x&siting the ITFA at the tine. Norey was physi- ,
clily situated in iCrolik's office, which zz%.s adjaczt to t:?e eeneral
Office car-=a- . Concurrent -with Kroliii's .departure from the general office
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area, ?Jortolek, on advise of a fellow amployee, sought cut the Ciaimant
Z?Ase Wynne for assistance. Wynne was a ?.ate Clerk - Bill Clerk at the
EA. and also Chairman of the Local Protective Committee of Local Lodge
NO. 64 of the Union. In this capacity, she represented the interests
of Union members in grievz?ce matters, among other things. At Yortolek's
bebest, Claimant left her office and,followed  him back to the generel
office area, arriving about the sane time Krolik did from his consulta-
tion with Morey. A discussion ensued as to the propriety of Zortolek's
hating to dispatch all of tbe mail at one time. Krolik again consulted
*&th Corey end upon returning to the general office area further dis-
cussion with the Claimant centered around the apparent agreement tnat
Wortolek was to deliver two bundles to one location and return to tine
EA. Tine discussion was joined by Morey, who directed the Cizimant to
return to her duties as a clerk, that the matter was resolved. The
Claimant thereupon asserted that she was functioning as Local Chairman
and was handling a grievance. Corey, who had taken charge at this point,
&viseC that there was no grievance, the matter had been settled,and that
she would not handle Union business on company time. Corey receated his
directive to her several times, to which her response was either "I hear
youW (Carrier's version) or "I hear you, but I am representing this man"
(Union's version). The Claimant also asserts that she instructed the
acting payroll clerk, 2:. Gietter, to mark her off the payroll in order
that she could perform Union business; carrier representatives deny
hearing such a remark. After mz%ing tne directive severel times, Morey
sought out 1:. Banner, Freight Agent from Wilkes Barre, Pa.,who happened to
be in the %A on other business, and requested that he join him snd xit-
ness further discussion'xitn  the Claimant. %e did so. Morey thereupon
repeated his directive to the Claimant tnat she return to her office,
adding that if she did not do so, she would bs taken out of service.
(The Clatiant had continued in discussion xith Kroiik during Korey's
search for Dormer.) Upon the Claimsnt's failure to comply, Morey in-
structed Krclik to pre-Jare a letter removir.g the Claimant from s.ervice,
which he did as follows:

"You are hereby notified effective D?cemSer 9, 1974,
2:20 p.m., you are hereby held cut of servicepending
hearing.

You are charged tith failure to folloir a direct crder
from a supertisor.

You will be nctified of time End date of bearing."
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The Claimant endeavored to discuss t!?is matter with Horey
relative to returning to work following Krolik's discipiinary action,
but was advised that she was out of service.

The entire incident transpired in about fifteen minutes.

Tie hearing was held on Tuesday, aecamber 17, 1374, before
:iea-inl Officer $1. J. Xocitra in Newark, N. 3.- 3

As a resdt of this izwestigative hearing, the Claimant was
ad:vised by letter dated December 21, 1974, that she was dismissed from
service for her.actions of December 9, 1974.

The Carrier's dismisssl decision was not altered by the a?-
peals by the Union t:hat follcwed the December 21, letter.

The rule cited iz this case is Sile 35 - Committee York, as
folicws :

"Znployees elected as Duly Accredited Representatives a-
ployed exciusiveljj by tine organization, party hereto,
shall be considered on leave of absence and in the .s.ervice
of the railroad, and shall retair. their seniority razk.as.2
rights if asserted within thirty (30) days after the re-
lease from excepted annloyment.

Other DLL& Acbredited Representatives of the emnloyes %211
be granted necessary leave of absence to progeriy represent
the interest of fzqloyes ccvered by this agreement."

The Carrier's primary rationale as to a>?ropriateness of action
Lzainst the Claimant is tnat she refused a direct order from a supervisor,
not once but a tote1 of five times; that she eras without authority to mark
herself off the payroll; that she did not ret-uest pemrA.ssicn frcn her super-
'visor for t.be off for Union activities; that no grievances existed - only
a micor work dispute; that, if the Claimant felt Wcrtolek had a grievance,
s'.Ie should have processed it by the provisions of .Zule 33 (which sets out
procedures -Dar greuaring grievances in '*Tit@); that even if a minor .*ork
di.sJute had existed, it was settled by the time Horey interceded and thus
t:7e Claim&Tt had no IRx-ther bnsiness as Lo&L Chairs--2?; t:?at t'ae Claiment
xas a?fcrSed a fair and impartial investigation; end that, considering her
past record, the dismissal was for just cause.
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The Union's objection to the Carrier's dismissal actions are
based on ccntentions that: the notification of charge was insufficient,
imprecise and indefinite; the Claimant's rights to function as a duly
appointed union representative was denied her; and, the Hearing Officer
was prejudiced and biased.

Certain of the events of December 9, 1974, are in dispute,
end their identification is worthy of mention: the Carrier says the
Claimant encouraged Wortolek to carry but one bundle of maii, she de-
nies this; the Claimant avers that she advanced the idea of Wortolek
carrying two bundles to one of the two destinations with a return to
the !QA before performing the other, the Carrier officials imply they
did so instead; witnesses for the Claimant testified at the investiga-
tion that (1) they understood the Claimant to say, "I hear you, but I
em representing tiiis man"(Wcrtolek), (2) they heard the Claimant ad-
bise the acting payroll clerk tiiat she was off the payroll on Union
business, (3) one of the Union's witnesses testified that Krolik was
meking work difficult for %'ortoiek and that m was his reason for
suggesting that Wortolek seek out his Local Chairman; when Morey re-
turned to the genera3 office area with Mr. Bonner tine Claimant was
over-he& to say (of Sir. Banner), "Now I see you have your own witness."

Weare rended at the outset that this Board is not to sub-
stitute its autnority for that of the Carrier where there is substantial
evidence in support.cf the charge. The Carrier would argue that this is
a case primarily of an employee refusing to follow a direct order from
appropriate management. We find it not that simple. We find that the
Claims& was in the process of carrying out her responsibility as a duly
authorized Union representative. It shotid be remembered Gnat ??ortoiek
souzht her out for his own reasons and asked her assistance. The
Carrier suggests no grievance existed - merely a minor work dispute.
That is not for the Carrier to decide. If sn employee feels en action
or kqending one affects his wages, hours or working ccnditions,be has a
right to raise it within the scope of the collective bargaining agreement.
Wortolek did precisely this. At his behest, the Claimant represented his
interest. Her communication was with the proper person - his immediate
supervisor. Whether the issue was resolved or not would clearly rest
with the two individuals who were deeling with the matter firsthand. A
relationship in collective bargaining depends upon the ability of indi-
viduais who must desl with problems having the opportunity to do so. it
ill-serves collective bargaining to put a stop watch on such activities.
The line of demarcation between when sn aployee is oerfo-Knin? Union.a
business and when not is not so easily defined. In this case, perhaps_ _..
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another minute or so would have resolved the matter.
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The Carrier argues thzt if the Clatiant jrished to leeve her
katy ;ost to represent Wortolek, t'nen she sh&ld bzve gzir;.ed permission
to do so. This contention flies in the face of'tiie essexe of 3 Unicn's
first resixxsibility  to its members - to represent their interest under
the collective bargaking agreement. Additionally, it surely csnnot be
ar-sued that by leaving ber post the Clzi;lant placed the operation in
j eopardy .

We 2re not unware of the probable dispute in perso-zlities
that e:<sted here. It is possible that the Claimvlt, as a newly eiected
or selected Union Chaixxan;may  have been exuberant tc an excess in this
matter. It can also be adduced from a reading of t'ne record that a ?.e.sz-
tive acticn in the first instance by Corey WELS probcoly met by a similar
reaction from the ClaLnant and this built into a situation from which
neither the Claimant nor Gxey could extricate themselves. X%ilt we r.ote
that UAon witnesses to tke exc:?E?ge between the Claima& and !?orey *xn-
zn~ously asserted that tier responses to him were not disrespectAl, it
is Fcssible t‘nat her attitude in doing so migb'qbazceen more constrxtive,
and the statement attributeda.  her upon Horey's return with Scnner ("Rx
I see you have your own witness") might well have been provocative. These
attitudinel shortcomings oi? the Clakxnt's Fart might have warrzrted a re-
pr-im2nd or other similar disciplinary issuance compatible with such 21
offense. The Carrier, hak%ng stood on its record for almost three years,
aqsrently has r?ot seen fit to consider that alternative,

Insofar as he a-uestion of whether or not the Claim2nt received
21 impartial and fair tearing, it is our wderstznding that such a tribxzl
is established for the purpose of permittiog both parties to fuily develop
their positions before a neutral. IIe are satisfied that there was more t'nc2.n
one issue, position or point of .tiew in this disT&e. A readi.ng of the
remrt of the investig=L-+ve :hear%ng leaves the clear impression that it
was ccnvened to acccmplisb only u?d precisely whet was set out as its pur-
pose on the cover sheet:

"In ccncectio? 5thL I
Detetining :ks. Vynne's responsibility, if zry, in failing
to com5.y with -?lrect crder civer. to he_* by the Su-,er-iscr
of Staticr;s cn December 9, 1s;i+." (Zm~hasis added II pwt)
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We find that the record does not show just cause for dis-
7 missal of the Claimant.+. We find that the Claircant was properly

engaged in carrying out Union activities.

The Claimant is to be reinstated with full back pay, less
any and all earnings, compensation and other remuneration she has
received from other sources over the period of her separation from the
Carrier.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the agreement was violated.

AWARD

Claim sustained.

NATIONAL RAILROAD ADJUSmh'T BOARD
By Order of Third Division

ATTEST:
Executive Secretary

'..

I\

. :

Dated at Chicago, Illinois this 14th day of October 1977.


