NATI ONAL RATLROAD ADJUSTMENT BOARD
Award Nunber 21771
THIRD DI VI SI ON Docket MNunmber TD 21517

Wlliam G Caples, Referee

(Arerican Train Dispatchers Association
PARTI ES TO DI SPUTE: (
(Duluth, Missabe and |ron Range Railway Conpany

STATEMENT OF CLAIM  daim of the Anmerican Train Dispatchers Association
that:

(a) The Duluth Missabe and Iron Range Railway Conpany
(hereinafter referred to as "the Carrier"), violated the currently
effective Agreement between the Carrier and the Anerican Train Dispatchers
Association, (hereinafter referred to as "the Organization"), Rule 7
thereof in particular, when on My 22, 1974, the Carrier established a
2nd trick train order position 3:00 p.m to 11: 00 p.m, working Sundays
t hrough Thursdays with Fridays and Saturdays as rest days. Relief on
Fridays each week is properly provided by Relief #3 position in accordance
with Rule 6 of the current agreenent to provide for the fifth day of
service for Relief #3 position. Saturday each week is blanked to prevent
furnishing relief in violation of Rule 7.

(b) Because of said violation, the Carrier shall now be
required to conpensate Claimant Extra Train Dispatcher T. R Kennedy the
difference between what he was paid as 1st trick Operator at Proctor,
Minn, (rate of $43.93 daily) and $60.09 trick dispatcher rate (or $16.16
difference) for each of the follow ng Saturdays, My 25, June 1, 8, 15,
22, 29 and July 6 and 13, 1974.

OPI NI ON OF BOARD: Prior to the date of the first day of this claim

May 25, 1974, there had been scheduled at the
Carrier's operation at Iron, Mnnesota, a Chief Dispatcher, (an excepted
position), three (3) Assistant Chief D spatchers, three (3) CIC D spatchers
and three (3) assigned relief nen, designated Relief No. 1, = Chief and
Assistant Chief, Relief No. 2 = Assistant Chief and CTC Dispatcher and
Relief No. 3 = CTC Dispatcher, nine (9) designated assignnents were
schedul ed to cover sir, seven-day per week dispatcher assignments, or
forty-two shifts and a relief of two shifts for the Chief D spatcher,
a total of 44 shifts.

Under date of May 16, 1974, the Chief Dispatcher issued the
fol I ow ng:

"Bulletin a 2nd trick train order job on Friday
May 17th then put the incumbant of the job on May 22nd
with Sat. and Tues. off.
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"Change Relief No. 3 to work 2nd trick order on
Tuesday instead of Day Clerk and do this effective
May 28th. Saturdays will not be covered on this job."

The Ceneral Chairman on May 17, 1974 sent a message to the Chief Dis-
pat cher regarding this bulletin, part of which is as follows:

e * =% Any change in territory or rest days under
Bulletin Rule 14 necessitates that the positions be
advertised by bulletin and we cannot restrict seniority
to any new position.

Further, blanking of Saturday of 2nd trick train
order job is in violation of Rule 7 of our current
agreement and cannot be permtted.

Wien extra man is available, he should be allowed
to work the tag day otherw se the incumbant of the

position.”

The assignment was established and this claimis brought alleging
violation of certain rules of the agreement which are as follows:

"RULE 5

Rest Days

(a) Each regularly assigned train dispatcher will be
entitled and required to take two regularly assigned
days off per week as rest days, except when unavoi dable
emergency prevents furnishing relief. Such assigned
rest days shall be consecutive to the fullest extent
possible. Non-consecutive rest days may be assigned
only in instances where consecutive rest days would
necessitate working any train dispatcher in excess of
five days per week.

REST DAYS DURATI ON

(b) Wiere rest days are consecutive 'the term 'rest days
as used in Rule 5 (a) nmeans that for a regularly assigned
train dispatcher seventy-two hours, and for a relief
train dispatcher (who perforns five consecutive days
service as train dispatcher) fifty-six hours shal

el apse between the time required to report on the day
preceding the 'rest days' and the time required to
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"report on the day followng the 'rest days'; where
rest days are non-consecutive the el apsed hours
shall be forty-eight and thirty-two respectively.
These definitions of the term'rest days' wll not
apply in case of transfers account train dispatchers
exercising seniority.

ESTABLISHMENT AND CHANGE OF REST DAYS

(c) Regularly assigned weekly rest days will be
establ i shed for each position and when so established
wi Il be changed only when necessary by reason of an
increase or decrease in force, to neet service

requi rements or by agreement between the Superin-
tendent and General Chairman. Not |ess than seventy-
two hours' advance witten notice shall be given when
rest days are to be changed.

"RULE 6

Rel i ef Service

Wiere relief requirenments regularly necessitate
four or nore days' relief service per week, relief
train dispatchers shall be enployed, regularly assigned,
and conpensated at rate applicable to positions worked.
Wien not engaged in di spatching service they shall be
assigned to other service as may be directed by proper
authority and shall be paid for such service not |ess
than the rate applicable to trick train dispatchers
Relief service of less than four days' per week wll be
perfornmed by extra dispatchers, who will be paid the
daily rate of each position relieved.

"RULE 7

Combining or Blanking Positions for Relief

Combi ning or blanking positions for relief purposes
shall not be permtted except as agreed to between the
Superintendent and CGeneral Chairman."

It is the position of the Organization that the Carrier
viol ated the provisions of Rule 7 of the Agreement when it established
the 2nd Shift Trick Train Dispatcher position with the intention of
blanking it for weekly Saturday rest day purposes and combining its
duties and responsibilities with those of the 2nd Shift Assistant Chief
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Train Dispatcher position on such days, w thout Agreement between the
Superintendent and the General Chairman.

It is the position of the Carrier that there has been no
violation of the Agreement in this case and that Rule 7 has no
application to the particular facts involved. Asserting there is no
agreenment rule which prohibits the establishnent of a regular sir-day
per week position.

The question to be decided by this Board is whether the
establishnent of an additional train dispatcher job, for sir days of
a work week, on one (2nd) shift, which necessitates rearrangenent of
work and rest days, for one of the other nine dispatchers constitutes:

"Conbi ning or blanking positions for relief purposes
(which) shall not be permtted except as agreed to
bet ween the Superintendent and Chairman"?

It being Carrier's contention that it established a new, additiona
position and did not conbine that new position for relief purposes.
Further contending that the Organization must prove a conbination of
positions before this Board can grant relief, show ng what positions
were conbined. (Third Division Award 21300)

The Organization cites Third Division Award 8019 between the
sane parties, which cites Awards 2454, 5069 and 7013, as favorable to
their view The facts in that case were that the number of crews had
been reduced and that agreenment was necessary. However, only those
who | ost work because of the violation or who were required to work on
Sunday on both Divisions as contrasted to a single Division, were to
be conpensat ed.

The Organization cites Fourth Division Award 3443, favorably
to the effect:

"Wiet her phrased in terms of 'res judicata’,
‘stare decisis' or any other legal termnology, the
fact remains that the best ends of |abor-nmanagenent
relations are served by a basic predictibility of
Awar ds, especially when a dispute involves the sane
parties, sane rules and sane basic evidence. Accord-
ingly, the author of this Award is not disposed to
disturb such a prior Award, absent sone conpelling
show ng of error.'
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A statement with which this Board is in accord and its limtation that
the parties. the rules and the basic evidence all be the sane.

The basic evidence is different here. A new position was established
for a six-day job, and the only cases cited have ruled the establishment
of a new position of five or six days does not violate the Agreement.
(Third Division Awards 5898 and 21300) If Rule 7 is to apply a

showi ng of combination or blanking of job for relief nust be shown and
the burden of proof and show ng rests upon the party claimng the
violation; nere assertion of violation is not enough. Then if there

is no agreement as to blanking or conbining, a violation occurs. The
position was established not to blank or combine for relief purposes to
assist the Assistant Train Dispatcher a specified six days a week.

No jobs were shown to have been bl anked or conbi ned.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes W thin the nmeaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

The Agreenent was not viol ated.

A WARD

Caim dismssed.

Amsrué«é/_-@ég
Executive Secretary

Dated at Chicago, Illinois, this 31st day of Cctober 1977.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division




