NATTONAL RATTROAD ADJUSTMENT BCARD
Award Nunber 21783
THIRD DI VI SI ON Docket mumber CL-21283

Dana E. Eischen, Referee
Br ot her hood of Railway, Airline and

Steanship Cerks, Freight zandlers,
DARTIES TO DISFUTE: ( Express and Station Employes

(Burlington Northern Inc.

STATEMENT OF cTATM: Caimof the System Conmittee of the Brotherhood,
GL-7898,t hat :

1. Carrier violated the g\greerrent bet ween the parties effective
March 3,1970,when it bul letined a Clerk position at the Roundhouse,

G and Forks, Morth Dakota, as a six day position aod assigned Beulah |.
Hodges, May 20, 197h.

2. Carrier shall now be required to conpensate Beulah I. Hodges
eight (8) hours at tine time and one-half rate for Monday, Nay 27, 197hk,and
each Monday thereafter until the Roundhouse Cerk position is properly
rel i eved on Monday.

OPINION OF BoARD: This claim |ike several cempanion cases involving the
sanme issues, alleges a violation of the controlling
Agreement, specifically rule 29, by Carrier's chanee froma Mnday- Fri day
wor kweek t o a Tuesday- Sat ur day workweek, i.e.,"staggering” t he wor kweek

to cover a sir-day pesition based on service requirenents. The first of
this line of related cases resulted in our recent Award 21:28 deal i ng with
a six-day position and reading in pertinent part as follows:

"The Note shows that the parties did not intend to determine
the question of the Iength of the workweek by the worikweex of
individuals. That determ nation can only be nade by looking at
the service which is necessary. |f service is consistently
required six days per week then the position held by the
enPI oyee is a sIx-day position. The cases have consistently
hel d that the distinction between 'positions' and 'work'
referred to in the Xote to Rule 29 nust be given effect. The
workweek Of an individuel enpl oyee has no bearing on whether
the position the enpl oyee occupies is a five, six, Or seven
day position.

Rule 2¢(c) defines a Si X day vosition as fol | ows:

"Where the nature of the work i s such that smployees
will be needed six days each week.'
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"The record before the Board shows that enployees are needed
si x days each week t0 performthe work of the Rate and Transit
Cerk. It is clearly a six da% position. The rest days of a
si x-day position, as provided by ruie 29(c), are either Saturday
and Sunday or Sunday and Monday. Cainant is on a Tuesday through
Saturday schedule with rest days of Sunday and Monday. H's
position is a six day position and he is assigned rest days
within the requirements of the Rule

There are two Rate and TransitCl erk positions and the six-
day coverage i s achieved by having O ai mant's workweek CoOver
Saturdaﬁ, witn the other clerk covering Mnday. The Enpl oyees
argue that the sixth day of a six-& position nust be filled
by a relief Eosition, not anot her ﬁosition of the sane type. The
employees take the position that the six-day position of Rate
and Transit Cerk nust be filled Mnday through Friday by the
incunbent and by a relief enployee on Saturday. That position
gives no effect to the clear provision of Rul'e 29(c) which
permts a Tuesday through Saturday workweek on a six-day
position, nor does it give effect to Rule 29(a) which permts
a staggered workweek. The Rules permt Carrier to establish
a Tuesday through Saturday workweek for a six-day position and
to stagger workweeks. When the work of a six-day position can
be acconplished six days per week by doing so then Carrier does
not have to fill the position by using relief emloyees as it
woul d otherw se have to do. Since what Carrier has done here
is authorized by the Rules the claimnust be denied."

The foregoin? analysis of rRule 29 was adopted wi thout deviation
by the Special Board of Adjustment under Appendix K of the Agreement in
its Award No. 23 involving a seven-day position. Award No 23 stated in
pertinent part as follows:

"This Board has careful |y studied the evidence proffered
by both parties in support of their respective positions,
particularly the prior Awards that have interpreted Rule 29,
and the genesis of the Rule on the former Geat Northern
Rai lway. Based thereon, we are conpelled to conclude that
the parties' Wrking Agreement does not prohibit Carrier from
staggering the work week of five-day positicas in order to fill
seven-day positions as they have done in the present case. W&
have painstakingly reviewed the findings of Third Division
Anard No. 21428, between these same parties, which A-ward we
conclude i s dispositive Of the iSSue at hand. That Award
in our opinion, correctly applied the provisions of rule 22.
And although it applied to a s-ix-day rather than a seven-day
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"position, nonetheless, the reasoning of that Award is clearly
applicable to the instant claim Notwithstandingthe Labor
Mermber's lucid Dissent to Award 21428, this =2oard does not
consi der the Awar d paipably erroneous.

Award Wo. 21428, we conclude, pl aced proper relianceon
the Note to Rule 29. The Note provides that 'The expressions
"position” and "work" used in this rule refer to service. duties,
or operations necessary to be performed the specified nunber of
days per week, and not to the work week of individual enployees.'
Further, Award No. 21428went on to correctly hold that Carrier
coul d stagger work weeks in order to £il11 six-day positions.

As noted heretofore, this Board considers Award No. 21428
applicable to the instant claimalthough here the Carrier
staggered work weeks in order to £i11 a seven-day position
rather than a six-day position. Carrier was not reguired
to fill the seven-day positiorn by using relief enployees or
alternatively, by using the Caimant on an overtime basis as
cl ai ned by t he Zmployes.

This Board assumes that the respected eferee Who aut hored
Anard No. 21428 carefully consi dered a1l t he arguments proffered
by the Employes. Accordingly, Since we do not con-sider that
Avard pal pably erroneous, we are conpelled to foliow it in the
analagous dispute herei n before us. This Board can discern
no contractual proscription to the CarﬁeraSSi%Ping a relief
clerk and two regular clerks with staggered work weeks to
perform services needed seven days a week as they have done here.
Cainmant's Yard O erk position No. 6 Was not bl anked on Wednesday
and Thursday, and thus Rule 29 was not violated as a result.

The claimnust therefore be denied."

Ve find no paipabie error inthe cited azthorities and concl ude
that they- are dispositive of the claim before us in this case. The claim
must be deni ed.

FINDINGS: The Third Division of the Adjustment Board, upon the whol e
.record and ail the evidence, finds and hol ds:

That the parties waived oral hearing;
That the Carrier and the Tmployes involved in this dispute are

respectively Carrier and Zmloyes Wit hinthe meaning of the Railway Labor
Act, as approved Jjune 21, 1934,
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That this Division of the Adjustnment Board has jurisdiction
over the dispute i nvol ved herein; and

That the sgreement was not vi ol at ed.

A WA RD

C ai m deni ed.

NATI ONAL RAITZROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: XZ 4. M/
ecutive Secretary

Dated at Chicago, Illinois, this 18th day of Novenber 1977.




