NAT| ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 21809

THRD DI VISION Docket Nunmber M¥ 21709

Joseph A Sickles, Referee

(Brot herhood of Maintenance of Way Enpl oyes
PARTI ES TO DISPUTE: (

(Norfolk and Western Railway Conpany (Lake Region)

STATEMENT OF CLAIM: Claimof the SystemCommittee of the Brotherhood
that:

(1) Section Laborer Charles S. Neeley and Section Laborer-
Relief Crossing Watchman Mchael L. Hanmon wWere wthheld from service
from November 13, 1974 through Decenber 29, 1974 without just and
sufficient cause (SystemFil e MW=-MUN=75-8),

(2) The charges against O aimants Neel ey and Hannon shal |l be
stricken fromthe record and each of them shall be allowed pay for the
assi gned working hours actually lost, less any earnings in the service of
the conpany.

OPI NI ON OF BOARD: On Novenber 8, 1974, both Caimnts (w thout

notification to = or permssion frome= their
Supervisor) left work. On November 13, the two Employes were advi sed
that they were being withheld fromservice, pending fornal investigation
for having been "absent from work w thout permssion."

The hearing was initially schedul ed for Decenber 4, 1974, but
was postponed (by mutual consent) until Decenber 19, 1974,

Subsequent to the hearing (on Decenber 27, 1974), O ainmants
were assessed a forty-seven (47) day actual suspension (which represented
the amount of tine the Employes had been out of service) and they were
instructed to report for duty em Decenber 30.

The O ai mants concede that they did not seek permission to
| eave the work area on the day in question, but they contend that no
perm ssion was necessary or required because they were both sick and
Rule 49 "Leave of Absence" controls:

"(a) During personal illness or physical disability
employes will be granted |eave of absence until able
to return to work."

In addition, they contend - notw thstanding the "sickness"
argument- that Carrier erred when it removed them from service pending

the hearing.
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The Carrier remnds us that, as a fundamental principle, no
employe has a unilateral right to absent himself from duty wthout
perm ssion = nor does Rule 49 (or any reasonable interpretation thereof)
grant any such a right.

Further, Carrier urges that its action of wi thholding the
Employes from service pending the investigation is clearly permtted by
Rul e 22(a) and such action is not |imted solely to situations of
"gross msconduct."

Our review of the record conpels us to conclude that there is
substantial evidence = including the adnmissions of the Oaimnts = that
they absented thenselves fromtheir assignments W thout perm ssion, or
wi thout even a notification to a Foreman. Surely, an employe = even one
who has a bona fide illness - should not expect to nerely "walk off the
job" with inmpunity whenever he so desires. Such an expectation, which
woul d be chaotic in nature, nust certainly be rejected. Thus, sone
amount of discipline is clearly warranted under this record.

But, our views as expressed above, should not inply a tota
approval of Carrier's action in this dispute. Sinply stated, we are
di sturbed by a withhol ding of employes from service - pending a hearing =
under the circumstances of this record. W recognize that our juris-
diction does not permt us to amend the parties' negotiated Rule.
But, we are permtted to exanmine if Carrier has a",,.rational and

reasonabl e basis for nmaking the renoval in the first instance..." and/or
if there is ". ..any conpelling reason or urgency to renove the Oaimnts
fromservice imediately." (See Award 21341 involving these sane parties).

W find nothing of record which reasonably served as a basis for renmoving
these Clainmants from service pending the hearing.

Accordingly, we find that the Employes were inproperly withheld
from service from Novenber 13, 1974 until Decenber 4, 1974 (the date on
which the hearing was originally schedul ed) and that they should be
conpensated "for the assigned working hours actually lost, |ess any
earnings in the service of the Conpany" (Rule 22(e)) for that period of
time

The suspensions from Decenber 5, 1974 through Decenber 29, 1974
will be affirmed as suspensions for the offenses of which the O aimants

were found guilty.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the nmeaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreement was viol ated.

A WA RD

Cains sustained to the extent stated in the Opinion of
Board, above.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ‘M

Executive Secretary

Dated at Chicago, Illinois, this 30th day of Novenber 1977.




