NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 21810
THIRD D VI SION Docket Number CL-21654

Robert W Smedley, Referee

(Brotherhood of Railway, Airline and
( Steanship Oderks, Freight Handlers,
( Express and Station Enployes

PARTI ES TO DI SPUTE:

(
(Chicago, MIlwaukee, St. Paul and Pacific
( Railroad Conpany

STATEMENT OF CLATM: Caimof the System Conmttee of the Brotherhood,
(.- 8119, that:

1. Carrier violated Rule 22 and related rules of the Cerks'
Agreement at Seattle, Washington when it disciplined Lee M Tillman
wi thout notifying himin witing of the precise charge alleged.

2. Carrier violated Rule 22 and related rules of the O erks'
Agreement when it assessed Lee M Tillman a 30-day suspension after
bel atedly preferring charges and holding investigation, and failed to
prove the charge.

3. Carrier shall nowclear Lee M Tillman's record of all
charges and pay him one day's pay for each day he was suspended from
his position.

CPI NI ON OF BQARD: This is a discipline case contesting the assessment
of a thirty-day disciplinary suspension against

Cainmant, M. Lee Tillman, as a result of a hearing held on April 3 and 4,

1975, where dainant appeared under the charge of being insubordinate

to his supervisor, Regional Data Mnager Konurka, when he refused to

| eave the office on March 24, 1975, at approximately 8:05 A M, after

he had been twice told to do so by M. Romurka,

W now turn to the merits-of the dispute. If there is
substantial evidence to support the action of the Carrier, we wll not
substitute our judgnent for that of the Carrier, even though there may
be conflicting evidence. It is the function of the hearing officer,
and not the Board, to weigh the credibility of testinmony and evidence
elicited at the hearings. Further, unless the action of the Carrier in
di sci plining an employe appears arbitrary or excessive, we wll not
disturb the discipline assessed.

W have considered numerous disputes concerning acts of
i nsubordi nation of an enploye to his superiors. In Third Division Award
21059, we discussed certain principles that are applicable to insubordination:
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"Caimant argues that he was justified in refusing
his foreman's direct order, because he believed that
the work which he did on April 19 was satisfactory, and,
moreover, that the foreman was attenpting to violate
the seniority provisions of the Agreement by assigning
himto the position of Anchor Wench Cperator. In
addition, Caimnt argues that the penalty of discharge
is too severe for his first offense of insubordination.

"The Board finds that it is not the Claimnt's
right to substitute his judgment for that of his foreman.
Furthermore, if the Claimant truly believed that the
foreman was violating the seniority provisions of the
Agreenment in making Machine Operator assignnents, then
the Caimnt should have grieved such action, but not
take it upon hinself to be insubordinate. The rule of
thunb here is, 'Wrk now, grieve |later.' The work place
is not a debating society, where enployes may challenge
the orders of management through insubordinate action
Wienever employes refuse to follow a proper order of
supervision, the Carrier is placed in a position where
it nust inmediately take steps to elimnate such
i nsubordi nation, or else the insubordination will create
havoc throughout the work gang. Consequently, it is
wel | established that dismissal is not inappropriate in
cases of insubordination. (Awards 20770, 20769, 20651
20102, 18563, 18128, 17153, 16948, 16704, 16347, 16286,
16074, 15828, 14273, and 14067)."

Ve again affirmthe foregoing principles, and,also, note that
the workpl ace and |abor-managerment relations should be colored by a
spirit of cooperation and civil, gentlemanly conduct by both the enployer
and the enpl oye.

In this case, we have considered the evidence surrounding the
entire incident which resulted in Caimant's purported insubordination
It started when he was called into Supervisor Komurka's office at 8:00
Monday norning and,during the course of this conversation, M. Tillman
got up and left the office without the perm ssion of M. Konurka
According to the testinony of Caimant, which was not in any way con-
troverted by M. Konurka, the latter spoke in an argumentative tone of
voi ce and, as paraphrased by Claimant, stated:

"He then told ne that | did not |ook sick to him
| told himthat | was nore qualified than he to judge
how | felt. He became very angry and started to harass me
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"I was not feeling well and excused nyself and |eft
his office

| went into the Cashier Department to ny desk.

He followed ne and started yelling at nme to get
back into his office that he was not through with
me. | replied that | was not going into his office
and be harassed."

Testinony of other employes in the office also indicated that the
supervisor, M. Konurka, spoke in loud and angry terns and, at one
point, even placed his hand on O ainant's shoul der and pushed him
towards the door.

Gven all the foregoing, and considering the record in its
entirety, we are unable to find substantial evidence in the record
establishing that Caimant conmmtted an act of insubordination = an
act of failure to obey a proper order of a superior. As we viewit
the record clearly establishes that M. Komurka, the supervisor, becane
| oud, belligerent and acted irrationally. There was no evidence that
G aimant provoked disorder in the office nor was there any other evidence
whi ch coul d properly justify M. Komurka's order that O ainmant go home
for the day. Consequently, we have concluded that O aimant was
i mproperly disciplined.

In sustaining this claim we wish to affirmthat the principle
of "obey now - grieve later" is very much in effect. No employe can
properly. take matters into his own hands and defy orders of his
supervisors. (However, we feel that in this case, it was the provocative
conduct of the supervisor which made a nountain out of a nolehill.

Under such circumstances, we do not believe that the employe should be
hel d responsi bl e:

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute
are respectively Carrier end Enployes within the meaning of the Railway

Labor Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and
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That the Agreement was viol ated.

A WA R D

C ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:: @ 4. P/

Executive Secretary

Dated at Chicago, Illinois, this 30th day of Novenber 1977.




