NATIONAL RAILRCAD ADJUSTMENT BOARD
Awar d Number 21818

THIRD DIVISION Docket HNumber CL-21635

Jemes F. Scearce, Ref eree

EBr ot herhood of Railway, Airline, and
Steemship (] erks, Frei ght Hendlers,
( Express and St ati on Employes

PARTIES T0 DISPUTE: {(ynso|jdated Rail Corporation
(former Lehigh Valley Railroad Conpany)

STATEMENT OF CLAIM: Cl ai mof the SystemCommittee of the Brotherhood
(GL-8094)t hat :

(a) Carrier violated Rules 3, 7, 8, 9, 10, 11, 26 end 43 of
the May 1, 1955 Rules Agreement between the parties; also the rules of the
My 17, 1956 Memorandum of Understanding governing the establishnent and
handl i ngof theCoxton, Pennsylvania Extra List, by arbitraerilyassi gning
Extra Cerk Rose M Hogan to0 a vacation vacancy on the Lead Cerk position
et Ashley, Pennsylvania during the period commencing Monday, July 15 and
extending through Friday, August 2, 1974.

_ (b) Carrier be required to conpensate Ms. Hogan for the extra
list earnings, of which she was thereby deprived, for the dates of July
12, 15 (two claims), and 18, 1974.

OPINICN OF BQARD: On July 12, 1974, the Claimant, who was the senior

enpl oyee on the appropriate extra list for O erks,
reported {0 cover a vecency of Caller-Messenger at the Carrier's facility
at Coxton, Pa. Shortly after reporting at 7:00 a.m, she was directed to
report to the Carrier's facility at Ashley, Pa. in order to cover the
position of Lead Clerk, due to that incunbent's being on vacation. A
junior extra list clerk was called to cover the unprotected Caller-Mssenger
post at Coxton.

| The Carrier thereafter formaihr issued notification that t he
clai mant =

* ..isto continue to work the Lead Cerk Position at
Ashley, Monday to Friday, 8 A.M. to 5 P.M. to and

i ncl udi ng Friday, August 2nd, 1974%. She wi || be
available [ Or any other work that will notinterfere
with the Ashley position."

The Claimasnt filed claims for opportunities lost as & result
. —_.of the Carrier’s assigning her to the lead Clerk position as follows:

July 12 - A day's pay for period for which she was ori -
ginally ealled (7:00 am= 3:00 p.m) as a Caller=~
Messenger and which she was permitted to only work 30
minutes before being reassigned to Ashley.
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July 15 = Pay for two Caller-Messenger assignnents, one
commencing at 2:30 a. m and t he ot her at 5:1%
p.m. Pay would be for the duration of such
assignments at the overtine rate.

July 18 - Pay for a tour as Cal | er- Messenger at the
Coxton facility for the period 7:00 a.m to
3:00 p. M

The Claiment argues that, as senior extra clerk, she woul d
have been available ot herw se, but was forced to bypass these opportunities
due t o t he required assigmment of Lead Clerk.

The Union cites, among others, Rules 7 and 26 = Extra Lists
of the Agreenent and the Memorandum of Agreenent  #Principles for Estab-
| i shing an Extra List as provided in Rule 26" as a suppl ement to the Agree-
ment €S the basis for the claim Pertinent provisions are as fol | ows:

"Rule 7 -Exercise of Seniority

_Senjority rights of employes covered by these rul es may be
exercised in case of vacancies, new positions, reduction of
forces, as provided in this agreenent.

"Employes On extra |ists shal|l £i11 vacancies of three (3)
days' duration or less; thereafter, such positions shall
be given to the senior enploye within the jurisdiction of
t he extra list involved who applies for sene in writing
within the first three days."

"Rule 26 ~ Extra LiSts

Extra lists may be established in a seniority district by
mitual agreement in writing between local management and
Di vi si on Cheirman conform ng to princi pl es outlined i n
‘memorandum included as & supplement to t hi S agreement.”

"Principles f or Establishing an Extra List as Provided in
BFule 26

3. Employes assigned to this extra list will work in
accordance Wi th their seniority. On continued vacancies
a seni or employe assigned to the regul ar extra list may
apply for the *Holddown® if qualified, and the Seni or
employe meking application in writing will £111 vacancy
starting on the fourth day of saidvacancy.
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"4, Employes M SSing a eall Or failing t0 accept a call
for a position for which they are qualified, will be
Placed on the extra list twenty-four (24) hours after
the starting tine of the vacancy to which they m ssed
call or failed to accept call."

_ The Carrier contends that it was entitled to place the Claimant
inthe Lead C erk position f or several reasons:

(1) The Claimant was the only qualified person to f£ill the
Lead Clerk position.

(2) Rules 7 and 26 and the Memorandum relative to Extra Lists
apply to "vacancies"; the filling of a position while the
incumbent i S on vacation is specifically identified as nof
being a vacancy i n the National Vacation Agreement.

(3) The National Vacation Agreement represents a_specific agree-
ment of terms and conditions as compared to the Rol es which
constitute a general set of provisioms; in Such cases, the
specific terms apply.

In any case, the Carrier contends, the burden is upon the Union
to make the case that the Carrier is prohibited from taking such action as
it deens proper, by provisions of the Contract.

Pertinent provisions of the National Vacation Agreenent are re-
produced as follows:

"12. (a) Except as ot henvi seprovi dedi ut hi s agreenentacarrier
shal | not be required to assume greater expense because of grant-
ing a vacat | on than would be incurred if au employe were not
gr aut edavacat i on and was paid in lieu therefor under the pro=-
visions hereof. However, if a relief workér necessarily is put
to substantial extrs expense over and above that which the re-
gular employe on Vacation would incur if he had remained on the
job, the relief worker shall be compensated i N accordance Wi th

existing regular relief rules.

" () As employes exercising their vacation privileges wiii be
campensated under this agreement during their absence on vacation,
retaining their own rights as if they had remained at work, such
absences fram duty wi || not constitute 'vacancies' intheir posi-
tions under any agreement. When the position of a vacationing
employe (S t0 be filled and regular relief employe i s not utilized,
effort will be made to observe the principle of seniority."
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A review of the Awards cited and furnished in this case failed
to reveal any simlar circunstances to those of this case; here an
obvi ously hi ghlg qualified clerk, occupying the senior position on an
extra list is deemed to be the only qualified enployee to fill the
post of Lead Cl erk-a contention by the Carrier which stands unrefuted
by the Union-during the ineumbent Lead Cerk's absence for vacation.
|t seems obvi ous such a position woul d pay the highest pa- hour rate
for the clerical craft, certaimly for the shift involved (first). The
Cl ai mnt assumes the position that such a "holddown™ assi gnnent de-
prived her of other opportunities to work at different, though pos-
sibly | ower paying positions, but at |east which woul d pexmit her the
flexibility of accepting or rejecting such assignments. The Union
points to the permssive nature of the provisions of Rule 7 and the
Extra Board Memorandum of Agreement that permits theenpl oyeesonextra
lists the flexibility not to fill vacancies if they so choose. The
Carrier points to the provision of the National Vacation Agreenent
whi ch speeifieally excl udes vacations as vacanci es elaiming, t hus,
that the flexibility in Rule 7 and the aforementioned Memorandum do
not apply. The Carrier eites Award 17222 among Ot hers as support for
its contention that special agreements (e.g.,the National Vacation
Agreement) t ake precedence over tf:;eneral agreenent s (e.g.,the Rul es
Agreementc?. A literal reading of 12 (b) of the "Vacation Agreement”
woul d i ndi cate that the references to "vacancies™ i S intended prin-
cipally to protect the rights of the incumbent; it is not suggested,
however, that such language does not apply to those occupying the posi-
tion on tenporary bases.

The recorddoes not indicate that the O aimant was deni edher
rights when she was assigned to the position of Lead Cerk; in other
words, there is nothing in the record to indicatethatthe C aimant was
denied the opportunity to refuse the Lead C erk assignment or that, had
she done so, she would have suffered some repri sal from the Carrier.

This was NOot an assigmment designed to minimize the Claimant’'s
income, rather it hadt hepotenti al effect of maximizing it. It isS
true that the Bules focustheflexibility upon the enpl oyee t 0 deci de
whether or not to apply for vacancies beyond the required three days
duration. The Carrier’' s argument as to the neaning of the term
"vacancy” as i ncor poratedinthe National Vacation Agreement isfar | ess
persuasive than its unrefutedcontentionthatthe Claimant was the only
qualified enpl oyee available to £i11 this post. There is, also, a lack
of evidence that the Caimnt was denied an opportunity to refuse the

assignment.
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The Union has made a supportabl e argument that the Rul es
provide the extra list enployee the flexibility and discretion to
accept or reject a post offered. Thatsuchpotential refusal was
contenplated is made manifest by Item& of the Extra List Menorandum
of Agreenent, which is quoted herein. Such "degrees of freedom' run
headl ong i nt 0 management's rights and obligation to direct the work
force.where, as i s denonstrated here, the Claimant was the only
qual i fied enpl oyee available t 0 assune the Lead C erk position.

Based upon this narrow point, the Union's contentious are held not to
be econtrolling.

There is, however, the matter of |ost opportunities for the
Claimant. Per the announcement issued by the Carrier as to the
Claimant's "holddown" assi gnnent, the C ai mant was t o be avaiiable "for
any other work that will not interfere with the Ashley position.”
Nothing i n the record indicated t he proximal rel ati onshi p of Ashley and
Coxt on and thus it must be assumed that t heywerenot great!ly di stant
from each other. Additionally, nothing was adduced from the record to
i ndicate the span of time covered by the extra |ist £illing of the
Cal | er- Messenger position at 5:15 p.m, on July 15. Wat is apparent
is that the O aims& was not offered en opportunity to fill that post
and, Wth nothing to indicate the contrary, was available to do so.
To this extent it i s detexmined that the Carrier violated the Agreenent.
The Caimant shall be conpensated at the appropriate overtine rate for
the period of time such vacancy was filled by the junior extra list clerk
on the July 15, 1974, assignnent at 5:15 p.m as Caller-Messenger. Itis
our opinion that the Caimnt woul d not have been available for the pre=-
shift agsigmnment that day (2:30 a.m) aud obviously was unavail abl e for
the assigoments On July 12 and 18 during the day. (It i S assumed, however,
that she was conpensated on July 12 for the period she reported initially
t o t he caller-Messenger post . )

FINDINGS: The Third Division of the Adjustment Board, upon t he whol e
record and all the evi dence, fi nds audhol ds:

That t he parties waived oral heari ng;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes within t he meaning of the Railway
Labor Act, as approved June 21, 193k;

That this Divisionof the Adjustment Board has j urisdiction
over the dispute invol ved herein; and
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The Agreement Was violated to the extent set forthin the
Qpi ni on.
AWARD

Claim sustained in accordance with Cpinion.

FATIONAL RATLROAD ADJUSTMENT BOARD
By Oder of Third Division

ATTEST: _M%
Executivesecretary

Dated at Chicago, Illinois, this 16th day of Decenber 1977.




