NATIONAL RAILROAD ADJUSTMENT BOARD
Avar d Number 21820

THIRD DIVISICN Docket Mumber CL-21649

Janes F. Scearce, Referee

éBrot herhood of Railway, Airline and

St eanshi p Clerks, Frei ght Handlers, ,
( Express and Station Employes

PARTI ES TO DI SPUTE: (

§Chi cago, MIwaukee, St. Paul and Pacific
Railroad

STATEMENT OF CLAIM Claim of the SystemcCommittee Of the Brotherhood
(GL-811k4)t hat

1) Carrier violated the Cerks' Rules Agreement on January 26,
February 2 and February 9, 1975, when it failed to utilize the regular
employe t0 performwork required on the aforenentioned Sundays, which
normally perforns five days per week.

2) Carrier shal | now be required to conpensate employe R A
Fountaine for five hours 20 minutes (5'20"}at the penalty rate of
Posi tion #2120 on Januery 26, February 2 and February 9, 1975.

OPINION OF BCARD: Claiment was C| assifi ed as a Reconsigning Cl erk

holding position 2120 at the Carrier's Bensenville,
Illinois, yard at the time of the incident |eading to this dispute. His
regul arly assigned workdays were Mnday through Friday with Saturdays
and Sundays as regularly assi gned rest days.

Since occupying this position in March of 1973 and uUp to
January, 1975, it had been the practice of the Claimant t0 work Sundays
(al though the record does not specify that he worked each Sunday) at the
request of management, for the purpose of sending out constructive place-
ment Notices. The basis for such work (performed at premium rate) was to
permt the Claiment to do such work (i.e.,sending out constructive place-
nment notices) which could be doue at times aud under conditions not
directly rel ated t o t he exigencies of hi s reguiar work hours.

It i s unrefuted t hat t he Claimant, when necessary, performed
the preparation and dispatchi n% of constructive placement notices; it is
equally unrefuted that othersat the Carrier's facility did the same or
simlar work emr au as-needed basis.
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Beginning in January, 1975, the Carrier assigned the task of
I ssuing constructive placement notices on Sundays to another enployee
(occupying position o) within the craft, at a lesser rate of pay
and at the straight-time rate. The enployee's regular work |ocation
was separate fromthat of the C aimant, although apparently within
t he same overall facility. |In order for this enployee to performthis
wor k on Sunday, he necessarily came to the Claiment's work | ocation
and work station. It was unrefuted, however, #at this enployee also
i ssued constructive placement notices, when necessary, as part of his
duties. Nothing was present in the record as to the regular work
schedul e of this enployee but it seems apparent that it included
Sunday as a regul ar workday, since the enpl oyee was working at a
straight-tine rate.

The Union contends that a reading of the appropriate Rule
supports its claim

"RULE 28 = WORK ON URASSIGNED DAYS

"Where Work i s required by the Carrier to be performed on a
day which is not a part of any assignnent, it may be per-
formed by an available extra or unassigned enpl oye who will
ot herwi se not have 40 hours of work that week; in al1 other
cases by the regul ar employe."

"Regular employe” in Rule 28-inthis case the Claimant -t he
Union asserts, had consistently performed the work of constructive
placement as an integral pert of his duties, including performng such
work on one of his regular days off (Sunday) over en extended period.
Whet her or not such work was performed el sewhere and by others is not
ermane to this case, the Union contends; what is inportant is that the

aimant's work of constructive placements at his own work |ocation is

reservedto him

The Carrier, on the other hand, contends that the Union nust
show that t he Claimant performed constructive placenents to the exeiu=
sion of other enployees in order to establish the Claimantts rights as
set out in this case, a condition which the Carrier asserts does not
exist here. The Carrier also contends that constructive placenents are
incidental work for a nunber of positions, not the principal duties of
any ,and that issuing constructive placenent notices has never been
bul l'etined as a principal duty.

This case is yet another in a long series over the proper in-
terpretation of the "“unassigned day" rule, in this instance Rule 28.
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Past awards have dealt with nunerous variations of the
"unassi gned day rule"--supervisors perfornmng such protected work,
other crafts performng such work, other members of the sane craft
performng such work for the first tinme on their regular rest days
when such work had not previously been performed, etc. In this
case, the occupant of position Obliks (Moellenbrink) was apparent|y
performng duties on one of his regular work days, Sunday s at a
different location, but in the same general work area. According
to the Carrier, this enployee also prepared and issued constructive
pl acement notices as part of, though possibly incidental to, his
regul ar duties.

The central issue here, thus, is whether the Carrier
violated the Caimnt's ri?hts by permtting another enployee, on a
regular day of work to pertorm constructive placenments at the
Caimnt's duty station. Rul e 28states: "Where work i S required by
the Carrier to be performed on a day which is not part of any assign-
npaf..:., the enployee occupying position Oulk was apparently not
performing &t ies out of hiswork jurisdiction when he perforned the
constructive ﬁl acenents; what was different was the locale of such
work.. That the Carrier altered the meens of accomplishing such
Sunday work is obvious as well as the purpose for such alteration--
econom cs. There iS nothing to indicate that the Carrier was other
than entitled to do so. Wile its method of acconplishing such work
(i.e., permitting one enpl oyee whose work station was el sewhere to
operate frem another's) may raise questions of discretion, nothing has
been produced to make Such actions viol ative of the Agreenent.

The Union's contentions are not found to have merit.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evi dence, finds endhol ds;

Thet t he parti es waived oral hearing;

That- the Carrier and the Employes involved in this dispute
are respectivel y Carrier and Employes W t hi nt heneani ng of the Railway
Labor Act, as approved June 21, 193k;

Thatthis Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and




Award Number 21820 Page L
Docket Mumber CL-21649

The Agreenent was not viol ated.
A W A RD

Caimis denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Executive Secretary

Dated at Chicago, |Ilinois, this 16th day Decenber 1977.




