NAT| ONALRAILRCAD ADJUSTMENT BOARD
Award Nunber 21837

THIRD DIVISION Docket MNumber MS-22021

Herbert L. Marx, Jr., Referee

(United Steelworkers of Anerica, AFL-CIO
PARTTES TO DI SPUTE: (

(The Newburgh and Sout h Shore Rail way Conpany

STATEMENT OF CLAIM: (1) That Maintenance of Way Laborer, Gary Snyder
was unjustly held out of service and subse-

quently discharged fromthis Carrier's service.

(2) That accordingly, the Carrier be ordered to
restore claiment back to service with all his seniority rights uninpaired
and that he be conpensated for all lost pay and benefits beginning with
August 27, 1976, until the final settlenment of this claim

OPl Nl ONOF BCARD: Claimant was enployed as a track | aborer by the
Newburgh and South Shore Railway Conpany. On

August 27, 1976,the maintenance gang to which claimant Was assi gned was
programred to performovertime work replacing a piece of broken rail [o-
cated on the property of the United States Steel Corporation. Carrier's
Mai ntenance of \Way forces normally and regularly performed such work on a
for-hire basis for the Steel Conpany.

On this date ciaimant refused to performthe schedul ed overtine
work. As a result of this refusal, he was required to attend an investi-
gation on September 7,1976, "¥ * * to determne whether you were insu-
bordinate in violation of Rule '®K* of this Carrier's rules * % %",
Fol [ owi ng the conpletion of the investigation, Caimnt Snyder was dis-

. mssed fromCarrier's service.'

The dismssal was subsequent|y appeal ed oh the property and has
come to this Board for reviewand final adjudicatien. Petitioner has ad-
vanced several contentions as tie basis of their appeal on behal f of
claimant, the nost inportant of which concern thenmselves wth:

1. Alegedmtigatingecireumstances;
2. The right of Carrier to require overtime performance;

3.The degree and severity of tne discipline assessed.
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Based upon our review of the entire record in this case, we
concl ude that:

1. There were no "mtigating circunstances" present in this case

which could justify claimant's refusal to performthe overtime work as
directed. Petitioner'sargunent relativetoclaimant’s"constitutional
rights to privacy" is not germane here. The rights of an employe/
employer relationship stemfromthe ternms and conditions of the collec-
tive bargaining agreenent. This Board is enpowered only to interpret
such negotiated agreenents. W may not becone involved in interpreta-
tions of constitutional rights which may or may not exist. ™% % % the
redress of the individual civil and constitutional rights of the claim=-
ants nmust be sought bef ore scme other forumthan this Board." (Second
Di vi si on Award No. 5491 (Knox) ). There is nothing in the record before
us which exenpts claimant frommaking his reasons for desired absence
known to his enpl oyer

2. The record contains no information which indicates or inplies that
Carrier may reguire the performance of overtime work enly in energency
situations.” “In the absence of specific rules restricting such perform=
ance, Carrier is the sole determnant of when overtime work is required.
Areviewof the record in this case indicates that Carrier's request for
overtime work was not limted to claimnt, but rather enconpassed the
entire gang plus additional forces as -well. The work was necessary = if
not of an emergency nature. Claiment was not prfvileged to refuse per=
formance Wi t hout a &&r eason. See award Nos. 20805, 20265,20183 of
this Division. Fromthe record in this case we find no alternative to the
gpnqlﬁsion that claimant was insubordinate and therefore subject to

i scipline.

3. The severity of the discipline assessed causes us some concern. There
s no question but that we subscribe to the general proposition that in-
subordi nate actions on the part of an employe are serious and that if not
corrected, they undermne the entire discipline structure wthout which no
organi zation can function. However, here we have a situation where there
is no record of prior derelictions and adm ssions by Carrier that the

enpl oye is a "good worker". Cainant has been out of service for nore than
ayear. W are inclined to believe that the discipline inposed has served
its purpose. Accordingly, we shall order the return of claimnt to service
with seniority uninpaired, but wthout any paynment for the time he has been
out of service. W further counsel claimnt that repeated of fenses of
this nature need not be tolerated by Carrier and that proven recurrences of
this type of unacceptable conduct wll result in his termnation by Carrier.
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FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds end hol ds:

That the parties waived oral hearing;
That the Carrier and the Employe involved in this dispute are
respectively Carrier and BEmployes Wthin the meaning of the Railway Labor
Act, as approved June 21, 193%4;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein;, and

That the discipline inposed was excessive.
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Caimsustained to the extent indicated in Opinion and Findings.

NATTONAL RAILROAD ADJUSTMENT BQARD

By Order of Third Division
ATTEST: _M_M

Executive Secretary

Dated at Chicago, Illinois, this 6th day of January 1978.




