NATIONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 21844
THRD DIVISION Docket Number MV 21601

Robert M O Brien, Referee

(Brot herhood of Mintenance of Wy Employes
PARTIES TO DISPUTE: (
(Burlington Northern Inc.

STATEMENT OF CLAI M Clﬁtimof the System Conmttee of the Brotherhood
that:

(1) The use of other than Track Subdepartment forces to
clean cars on the former NP cleaning track in the Carrier's Tacoma Yard
isinviolation of the current Agreement (5-1-71) and of historical and
traditional practice under the Agreement which pre-existed at that
| ocation prior to 5-1-71 fSystem Fi | € S=-P=-114C/MW=84(c)=6, 3-5-mM

(2) Sectiommen H Gay, R L. Rogers, J. Laster and G A Lyscio
each be allowed eight (8) hours' pay at their respective straight-tine
rates for each day on Wich other than track subdepartnent forces are
used to clean cars on the former NP cleaning track at Tacome Yards.

This nonetary claimis for the period begi nning November 29, 1974 and
continuing to the date on which track subdepartment forces are reassigned
and used to performthe subject work.

CPI NI ONOPBQARD: On November 4, 1974, the Carrier established a car
cleaning operation at Tacoma, Washington utilizing
clerical enployes represented by the Brotherhood of Railway O erks'
Organization., On January 28, 1975, the Organizationfiledtheinstant claim /
contending that for over 30 years, track sub-department enpl oyes at Tacoma
Yard have always cleaned cars, The Organization submts that Rule 1(C)
and Rule 69(C) of the current Agreement between the parties was intended

to preserve pre-existing rights thathad accrued to enployes on each of

the conponent 1ines that were nerged into Burlington Northern Inc.

effective March 3, 1970. And one of these Ere-exi sting rights Was the

ri ght of track sub-department enpl oyes on the former NortherPacific at \
Tacoma Yard to clean cars. Thus, when Carrier assigned this work to -~
clerical enployes, the Organization maintains that Rule 1(¢), Rule 69(C)

and a long standing practice of assigning this work to car cleaners was

t hereby viol ated.

Initially, the Carrier asserts that the instant claimwas not
properly filed Wthin 60 days of the date of occurrence as required by :
Rule 42(A) and thus must be dismissed. However, this Board agrees Wth g/
the Organization that the instant claimconstitutes a continuing claim -
that may be filed at any time as allowed by Rule 42(§D). Accordingly,
we hold that the claimis properly before this Board for adjudication. .
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This Board finds that neither Rule | (C-nor Rule 69(Q
specifically grants to track sub-department employes the exclusive
right to car cleaning work. Rather, the Rul es preserve to those
enpl oyes amy pre-existing rights that had existed on the conponent
lines prior to the merger. Yet we are unable to find fromthe record
before us thattrack sub-department enployes on the former Northern

Paci fic had the excl usi ve rightto perform car cleaaing Work prior to the
merger, - The Schedule Agreement between the Urgémization and the former — '~
Northern Pacific did not grant track-au&departnent enpl oyes the exclusive

“right to car cleaning work. It was therefore incumbent On the Organi zation
to prove that those employes had performed car cleaning work to the — —~
exclusion of all other enployes systemw de on the former Northern
Pacific. The Carrier has submtted documentary evi dence that on the
former Northern Pacific clerical enployes as well as enployes represented
by the Firenen and G lers Oganization were assigned to perform car
cleaning work. The Organization has failed to coma forward with
probative evidence to rebut Carrier's evidence. Accordingly, it is
the considered opinion of this Board that the Organization has failed
to establish thattrack sub-departnment enployes on the formex Northern
Pacific had the exclusive, systemwde right to performcar cleaning
work. And since they did not have this exclusive right prior to the
nerger, they did not have it subsequent thereto. The claim nust
therefore be denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whol e
record and ail the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in'this dispute
are respectively Carrier and Employes Wthin the neaning of the Railway
Labor Act, as approved June 21, 1934

‘That this Division of the Adjustment Board has jurisdiction
wer the dispute involved herein; and e
That the Agreement was not viol ated. AT
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NATI ONAL - RATLRORY wh.rusTyMERT:

By Order of Thisdidivisic
ATTEST:_@@.M
ecuti've Secretary

Dated at Chicago, Illinois, this 6th  day of January 1978.




